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LOUIS BENITES VS. BENJAMIN HAMPTON, 


l TERRITORY OF Utan, County of Salt Lake: 
[In the District Court, Third Judicial District. 


Louis Benrres, Plaintiff, 
H. O. Bicxknetz, FE. Morrison, and BensaAmin HaAmpron, Late Part- 
ners Doing Business under the Firm Name and Style of Bicknell, 
Morrison: & Co., Def’ ts. 


This cause coming on regularly for trial at the February term of 
said court, to wit, on the Ist day of March, i581, upon the amended 
complaint and answer herein, Messrs. k. D. Hoge and Arthur Brown, 
attorneys for plaintiff, and Messrs. Marshall and Royle, for defend- 
ant Hampton, answering herein, a jury of twelve persons is duly 
empannelled and sworn to try said cause, and same being tried on 
the Ist And 2nd days of March, 1881, and plaintiff having intro- 
duced his testimony and rested his case, the said defendant Hamp- 
ton, by his attorneys, moves for a judgement of nonsuit, which is 

allowed by the court, and the court discharges the Jury and 
Z dismisses the said amended compl: int. Itis therefor- ordered, 

adjudged, and decreed that said plaintiff, Louis Benites, take 
nothing by his said suit from said defendants; and it is further ad- 
judged and decreed that the said defendants do have and recover of 
and from said plaintiff his costs on this behalf expended, and taxed 
at the sum of $25.90. 

Judgement entered March 2nd, 1881. 


Endorsed: Titl® of court and cause. Judgement. Filed March 
2nd, 1882. A. J. Averill, clerk, by H. G. McMillan, deputy clerk. 


° Notice of Intention to Move for a Ne wv Trial. 


In the District Court of the Third Judicial District, Territory of 
Utah. 


Louris Bentres, PI’ff, 
Ss. 
H. O. Becknetri, E. Morrison, and BensAmin Hampton, Partners, 
&e., Def’ts 


To Marshall and Royle, attorneys for defendant, Benjamin Hamp- 
ton: 

Take notice that the plaintiff, Louis Benites, intends to move the 
court to vacate and set aside the decision of the court and judgment 
entered in the above-entitled cause, and to grant a new trial of said 
cause upon the following grounds, to wit, errors in law occurring at 
the trial and excepted to by the plaintiff; said motion will be made 
upon a statement of the case. 

THEO. BURMESTER, 
ARTHUR BROWN, anp 
K. D. HOGE, 

Att’ys for Plaintiff. 
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Z QUIS BENITES VS. BENJAMIN HAMPTON. 


H. O. Brexkneurn. BE. Morrison. and BenyAMIn Hampton, Late Part- 


|? _ | YS ees \ bee] ’ Deak 
ners Don Cy business under the Firm WN ime and Styl oO} Biekne ll. 


7 } 
' | 7? ‘ 7, ‘ 
( 1 tA; ‘Ji { i}? i L\ iv Jil V ‘ eae ‘ PUL, vibvit Ol cl ' Tt) NA 
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I. That H. O. Bicknell, E. Morrison, and Benjamin Hampton, the 

‘ i 


above-nam qd aetendadants, were partners 1h DuUusInNess and going? busli- 


’ 
; 
; OS one . Ps mai>s i] ~—T : ’ ' oe I. ' 
ness in the rm name Ol Bi KRLICLI, Morrison W Uo. during Lone time 
i 


: ‘ 41 } -* | +) ~T ’ . 
between the 380th day of June, 1875, and the 3lst day of August, 
LS76. 

rERr ' o j ' — y ’ : + . , ‘ 

II. hat on the olst da\ Ol August. IS/6. the said defendants, as 
» j ; } ; 7 - +} : } , ¢ 
partners, were INaevved LO plalnoio Ona Dalance of account for coods, 
’ weal il Bese as i 7, aw  ¢ pier 
wares, and merenandise vetore that Lime solid and delivered 
= say #1 + 2) ; +) . j i ; j ' _ t] : ] ; 1] , 
? Sit Gade Stiiti sixteen Df Mmibted And SIALYV=t1I ree ana » yj av ils 


lil. ‘That, being so indebted as aforesaid, there was an ac- 
| by and between plaintiff and defendants on the 138th 
day of August, A D. 1878, and uUpoh sur bh statement a balance of 
sixteen hundred and seventy-three and was found to be due 
plaintiff from defendants 
IV. That the defendants agreed to pay to the plaintiff the said 
balance. 
V. That no part of the same has been paid 
W herefore the plaintiff prays judgment against defendants for the 
said sum of sixteen hundred and sixty-three and +); dollars, with 
lawful interest from August loth, 1875, and costs and disbursements 
of this action. 
THEODORE BURMESTER anp 
Kk. D. HOGE. 
Alt'ys for Plaintiff. 
Complaint was duly verified. 


LOUIS BENITES VS. BENJAMIN HAMPTON, v 


Copy of Anse y. Leavina nti (‘antion and Title. 


Now comes the above-named defendant, benjamin Hampton, and 
ae thie hi on | ae ee, | = 
makes this his separate answer to the amended complaint 

. } - 2 . : } ‘> ‘ 
G liied herein, and says defendant denies that on the 31st day of 
ust, A. D. 1876, or upen any day subsequent to the 4th 

t. LS76. this defendant, together with the sal 

ly. Morrison, as partners or otherwise, was indebted to 


’ | 


SiaiG plaimtifi on an account or on a dDalance OT account, or at all, for 


cvoods, wares, or li rchandise before that time sold or delivered LO 
them or either of them in the sum of §81.663.70. or in any sum what- 


* 


ever, or that they, as such partners or as copartners, purchased or 


received any goods, wares, or merchandise from said plaintiff for 
which they had not paid said plaintiff, and denies that, being 
indebted to said plaintiff, as stated in said complaint or otherwise, 
there was, on the 15th day of August, 1875, or at any other day or 
date since the month of July, 1875, any account stated by or between 


| 


sald plaintiff and defendants, or that upon such indebtedness, as al- 


leged in said complaint, or upon any indebtedness whatever, in- 
curred ut any time between said plaintiff and said defend- 
ri ants, or upon said or any statement of account between plain- 


tiffs and defendants a balance of $1,663.70, or any other sum 
whatever was agreed upon to be due, or was found to be due, or was 
lue or owing or has since become due or owing from said defend- 
ants to said plaintiff, or that said defendants, as copartners or 
otherwise, promised or agreed to pay plaintiff said alleged balance 
or any balance or sum of money whatever 
And this defendant alleges that any account stated at or prior LO 
said month of July, 1875, between plaintiff or any person or persons 
with whom this defendant now answering was a copartner, was, In 
said year LS75, fully paid, 
MARSHALL anp ROYLE, 
Att'ys for Def’t Hampton. 
Answer duly verified. 
The following deposition, which was taken on stipul ition of the 
parties, in the city of Chicago, State of Illinois, was then read in 
evidence, leaving off the caption and title of 
5 Interrogatory I. What is your name, age, occupation, and 


the case 


place of residence ? 

Answer. My name is Henry O. Bricknell; age, forty-one years ; 
occupation, il book-keeper ; residence, Lake Vir W, [ilinols. 

Interrogatory II. Did you ever live in the Territory of Utah. If 
ves, state when, where, and. what — your occupation while living 
in said ‘Territory. 

Answer. I lived there in the year 1875, at a place called Stockton. 
My occupation was that of manufacturing charcoal. 

Interrogatory III. Are you acquainted with the plaintiff in this 
action ¢ 

Answer. I am. 
Interrogatory IV. Are you acquainted with the other defendants 
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LOUIS 


Mr. Royle reads novice, Wi 
l7 had these papers, because it Is not 
our possession; but we answer 
session. We didn’t receive such a lette 


} 


that we are not In possession W did not 


7 : lige | 

such letter as in the notice deseribed Wi 
> 

rieiiil 


sent from Stockton, Utah, sent to IF 
paper that plaintiff can use In this act 
his im oy has no relevancy or mate! 
are ready to produce th i we did 
but it is not deseribed } that notice 


L.. BENITES sworn for plaintiff. 
Ikexamined by Judge Hor 


@. Are you plaintiff in this acti 
Yes, sir 
(). Are you acquainted with the def 
fi. Yes. SIr. 

J. Are you aca pus nt with Line 
& Mr. Morrison ? 


< you where you resided in 157¢ 
A. Stockton, ‘Tooele county, | 
LS (J. What was your | hess 
A. Lngaged in the mereh Lt} 
general merchandise. 
(). Ask you if there was any accou! 
defendants during 75 & ’76? 
A. Yes, there was. 
(). Have vou your books in court 
There is Olle here. 
Q. Ask you if you ever made out 


; 
: 


A. Yes, sir; made it in August,I guess, 
} August, 78? 

A. Yes,sir: | made an itemized ac 

Q. Do you know what the amount 


oe 
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meee 
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< 
Objected LO: that is 


A. 


Te you know what the amount of 


t° ~¥ 


(. You know the result of the footing 
A. 
Ou Say you Ik ade out an item 


Y 
Y 
Yes 
Y 
My book- keeper made it. 
Q. Did you examine it? 
A. Yes. sir. 

(). So that it was correct? 

LY A. Yes, sir: 
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BENITES Vs. BENJAMIN 


according to the books. 
Q. What did you do with that account? 
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put into the hands of plaintiff's counsel, and further that there is no 
question in the pleadings as to who polbemecs the firm, and it 1s 
not proper evidence, and is immaterial on that ground. Objection 
overruled. HException. 


A. Yes, si 
J. Piease state. 
A. H. O. Bicknell, Edward Morrison, or Ed. Morrison, and 
38 Benjamin Hampton. 


J). Ask you now if you had i111‘ business transactions with 


Bicknell & Morrison, as a firm, prion to the Ist day of July, 1875? 
5 eee — “ co. J : : : 

Up} cited to as immaterial and lirreievant to this Issue ; they Cal- 

not go back of the account stated, and it does not tend to show an 


account stated in 1878. Objection overruled. l’exception. 

A. Yes 

= Ask peng if you had any business transactions with Bick- 

Foye & tla mpton on the first of July, IS75? 

i Yes 

(). Ask : von fated period those business transactions covered 
with Bicknell, Morrison & Hampton? 

A. I think it was until the month of August: don’t recollect the 
date « ictly. 


XN i 
The same year or the following 
The same year—1875. | 
(Q). From July to August, 1875? 
A. I don’t remember the dat 
Q. And from ’75 until the present tim: 
a don't know of the firm having ch inged ; they never ho tified 
me that thi COTM pany had dissolved, 
You don’t know of the dissolution of the company ? 
A. No, sir. 
(J. Vhat | want to call your attention to is, How long did the trans- 
actions between you and them as a firm exist? 
A. From three years or four—from that time. 
39 (). You have stated you were merchandizing? 


. * . 
A. Yes, sir. 


ww 


(. What period did the account run over? 
A. ‘The period ran all the year 1875. 
(). Any portion in ‘76? 


A. Well, there was some in ’76 and ’77; there was some dealings; 
I could not recollect their dat 

(J. Can you look at this account in your book & tell? 

A. It was from that time up to January, ’76. 

(). Give the duration, the period of dealings with the whole firm, 
from the _ of July, 75, until when. 

A. January 26th, .1876, was the last up to February, ’77, I guess, 
up to ptm 1876. Some is debit and some is credit. I can’t 
look at all of them at the same time. 

(). Now, please state what the nature of those transactions were; 
was it for roc ries sold or delivered or moneys lent? 
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THuursbay, June 15th, A. D. 1882 
supreme court of Utah Territory was held 
clock a. m., pursuant to adjournment 
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Louis Benites, Appellant Bens. HAMPTON et al., Respondents 
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. l. ' , . . 
his cause coming on regularly for hearing was argued by Messrs 


a 


na ove, tor appellant, and Messrs Marshall and 
Roy] : 
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mitted.and taken under advisement. 


LOUIS BENITES VS. BENJAMIN HAMPTON dO 


Wi UNESDAY, July L1¢h. LSS;}. 


. . . g | 4k . : | : 
reme court of Utah Territory was held this 
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| O o vo oclock p. m., pursuant to adjournment. 
Presentand presiding, Hon. Jolin A. Hunter, chief justice ; present 
also, Hon. P. H. Emerson, associate justice: the clerk. mar- 
bal, and members of the bai 


: . . ’ = * 
Court was duly opened 


, 1] ’ . ~ aoc } 
Louis Benites, Appellant, vs BEN HLAMP? N ef al., Respondents 


ren) } il ] ' a a4 | , , , . 
Libis Cause, DuViIhneG DCe]) SLLUTILI ed at KOriiiel bern. and thie 
; 1" . = } } ; ; ' } 
CO elng sutheiet i\dvised thereu) is now here ordered 
, ; ’ ’ ’ ° ’ ’ 
— ; rT rF I,ot +r TLVil. i 7 , | by . . _ 
and adjudged that the judgment of the district court thereupon be. 
' . : , - 
’ 
i Sil tiie J ner ry rey Psead i ‘ isc Is rethnanhie | to said 
} ‘ ‘ . ; " ; Sant ] 4 : ’ *\? 1] ‘\ 7 ; "bu ; 
ii- ' rill i>] \\ eres j ‘ ‘ Lp pel Lilt iVeé il 
r » Ln at Pg ™ © Bien ol ee eee mae 
rect Vi OL wba Irom respondents Viiv OU ; Vi ruyV-Clg? iL CLOLIUTS, COSLS. 
hespo Miechts ay ih ie LILIOT] IOP Pell Ing any time WIthin LO duys 
: . ~~ 
after opinion Is filed. ar remittitur is meantime stayed. 
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70) WEDNESDAY, January 16th, A. D. 1884. 


A SCSSIO1) of the supreme eCOuUTL OF Utah Territory was held 
thisday. * * * Court was duly opened 


from ath ict 
Louis Benires, Appellant, g Beng Han 


: , . _ - — : we 4 
On the petition heretofore filed it is ordered that a sieaiaibaial of 
Libis Cause be. and 1 s hereby. oranted 


ON ef al.. Respondents 


WEDNI SDAY, Jan Lary S0th. A. D LSS4. 
t of Utah Territory was held this 


uly opened. 


day = ™* Court was was 


From 3d Dist 
Louts Benites, Appellant, vs. BenjJAMIN HAmpron et al., Respondents 
eS & 


ur S$ CuUSC coming on tor re hearing, pu irsuant to leave heretofore 
vranted, was argued by Arthur ta for : een: T. Marshall, 


‘ } ) : 
for respondents. submitted. and taken under advisement. 


7] I'ripAY, February 1st, A. D. 1884. 
A session of the supreme court of Utah Territory was held 

oi) at 10 o’clock a. m., pursuant to adjournment. 
Present and ] ding, Hon. John A. Hunter, chief justice; present 
o, P. H. Eme rson, associate justice, and Hon. S. P. ‘Twiss, 
cena tay fo - thr clerk, marshal, and members of the bar. Court 
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LOUIS BENITES V 


BENJAMIN 


HAMPTON, 


4] 


ment was, who it was with, or the parties to the account, or why this 
nee was charged to Bicknell, Morrison & Hampton, or why this 
ince should be charged to the def lant colMmpany of Bicknell, 
Morrison & Company, nor does the record show any claim or at- 

tempt to prove that Bicknell, Morrison and Hampton were 
Ss or that they constituted the defendant firm of Bicknell, Mor- 


int Hampton knew that the 
1t as partner of Bicknell 


< Wweiee 
; s & 


n oO} or that this account was sent to him by 
| ] ; ] . . , " . 4 -  « , » $s 
rine } ILI, O1 that the pian ltl | Ce dadlid Ol] had at anv time 

: . 
S98 . 

’ ; ’ ‘ + . . " . . 
claimed that Hampton was indebted to him, as partner or otherwise, 
enson of anv of the transactions represented bv this account 

x) . 
Velihe (oes Ltt record contall cy tending LO SHOW how 
} } ; ? ; . . , — on 
Time this account was on the w veen Stockton and | risco, 
, , 7 , 7 
or noV- e(] MePNLIN rive niiis Were Lr a | ec rom one ot these places 
i ‘ 
’ } . ’ ? : , * 
| oLnel ind of these matters wv ake no judi ai note 
} : ' . , af - . . 
record a so fails to Iniorn us W I Ss SU] was commenced 
; —" ; ‘| >. s? . ’ ’ ur | ) ry) TT) a ed on ait ci \ ‘ 
ilctt appears, it ma Llc Vt ' LALA ilt ‘ Pid ii <i » Lia ¥ 
rd fo. ' ) | unt: whether a rea- 
' ; \ i> Pit am pvon rece ’ ‘ ' ‘ OUTIL LiiIe@Lilel il Cu 
‘* ’ } | ‘| " yy? } ' i 
Litre LC | Hampton nad , | aCcCOUNL DAG Clapset 
,¥ ‘ + , y 
: ' Ws ‘ nna tell. Dut 17 is ‘ Ls Li 7 thre record (oes not 
} ' ' ; - 
~ | ’ 7 vc lod ri Story i i r\ lurispl 1¢] at ~ > {) 
= ; 
1) , ] ; ; . of els b ha 
= ls i> VeeCT) Il} recruits ' ‘ i‘ ‘ ' Wil ik nas 
: } } P 
S.) ch presented and no oprect if ierel iter tne laps 
: 7 
| ~ Ve] ?  . is ay Ts } j r\ : r il St; | LA te rt 
; . , 5 ' 
yo ~ tue | ‘ : = 7) ¢ ‘ Liye 
; Sa " " ‘ ' ’ tc, Sty | They thy, 
‘ ) i ; Leet ( iivt’y os \ i ; til 
ef tl t bv Hat LO Lhe actllo Vas COl 
’ : > ?. 
: | ey | i / = " aT cC\ Sle] ' if 
. is] - Wit i i \ | Lile au tT} | 
» , 
“ | 7 : | l ~ ’ > ; k ta) |‘. 2} : : i>\ 
|] | | | t | i' | it” ¢ YS] ‘ I Line 
¢ . ; +} ,) | i : thy 
i. i“ ~ \ i? ' AN ~ | — ana _ a5 «' is 
, ; 
’ ; ‘ ‘ } ; oy ‘ . Situ \\ is ete. | 4) (>t) 
’ ‘ , 
. " ’ eourtl } rg >t is c recy ’ is sile 1} rey ro > Lilet 
i\ 
I ‘| } ot +] ’ y ’ } ’ hy . > eT } low thy 
Lond . | i\ Murtnel / Said sit ii ii Line LUul / ’ ss 
| | 3 + + ] ; . him + 1 ty , 
UNdoUuvLeaCILS had Like PALpOers OF se Deore bln}, ANG ITPOUMI 
* ’ _— ‘ . 
> : . ey ry ’ J +? 
Lhem might and probadl\ did KNOW ite ol the commencement 
! : ’ } : — | } lic 
i the action It is but just i lair to presume that he dld. 
: , ‘ : a . _ ‘ ‘ “. 
)() We cannot say that he did t, and error is not to be pre 
net | B emai ler alan The date of the com- 
Sumed—1t must be alhrmatlv' Ly SHOWN. he date of the com 
. , . ? e a 
neement of the action, the length of time between the receipt of 
" , ’ - ' . ' eval ' d 
| ecount by Hampton and the commencement of the suit, an 
| Ye} 1 Staal lurine this time 
t] number of mails between Frisco and Stockton during this time 
’ ’ . : ry j . ‘ O ‘ling ry 
I y a have been 1D evidence petor court and thie PULLIIY O1 
, , 
> +, ‘ y ; iF ’ ‘> ty @ 
Ul 1] correct on the facts, or t may not have been In ev! 
. ’ . ‘ ° 
’ ’ " . . > ; got | ek 
genes ii they wer not, ther was a . oF evidence OI tactS which 
a 5° ) ' 
ms ; ‘ ' yrVT $ “<} 
must have existed or thie account did become an account stated. 
, . 
j ] 1 ‘ ° + , ras . ° es 1% . qQeat . 
In the absence of anv testimony on i uoiect we CANnNOL assulllt 
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NITES VS. BENJAMIN HAMPTON. 


an accountstated wasexcluded on the ground 


eLweel thi form Ol the count declared Ol) and the form 
HL at empted LO be ie It Wis claimed and ruled 
use the writing containing the account began with 
s asa heading, “ Bi all & Morrison,” there was 
e complaint, which we generally that there was 
ted betwee! plaintiff and defendants | cannot agree 
No particular form of account s alleged in com- 
was necessary. If the minds a ‘the part les met on 
3 ould be an iccount stated, and auhy evidence 
\ heir minds did meet would be pertinent in 
mieht be stated lt mieht ostensibly be made to 
rit might have no heading atall, but merely 
ht be verbal and not even In writing. Cer- 
f \ nee would not be good when! no particu- 
P. H. EMERSON, 
SS4 
E. T. SPRAGUE, Clerk, 
| All 

Sat / 7 } 
clerk of the supreme court of said Territory of 
fa writ of error hi reto al ttuched, do herewith re- 
me Court of the United States said writ, a citation 
th proof of service thi eof, at ranscript of the reeord 
s, bond on writ of error, op nion of paid supreme 
itory,and dissenting opinion of one Justice thereof, 
n said writ mentioned; and I hereby cortify that 
f the record, proceedin bond, and opinions so at- 
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Piagt 
: 4 
} 
lav oO 
‘ 


orrect. and completed COpy Ol the several 


, 
or of record in my office 


1G the seal OF Salad sup reme court ol said ler- 


1 
y ISS4. at Salt Lake City. 
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Supreme { ourt of the {| nited States, 


LOUIS BENITIS. Plaintiff in Error, 


H. 0. BICKNELL et als., Defendant in Error. 


BRIEF FOR DEFENDANT MAMPTON. 


S. S. SHELLABARGER, 
J. M. WILSON, 


Attorneys of Defenuwant Hampton. 
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IN THE 


Supreme Court of the Anited States, 


' 
; 
: 


Louis Bentrrtes, Plaintiff in Errror, ) 
rs No. 


H. O. BICKNELL ET ALS.. Defendants in Error. ) 


Brief for Defendants in Error. 


[. 


ts in error. that this case 


We ask. on behalf of defendan 


be affirmed, for non-compliance w th the twenty-first rule, 


in this, viz.: 
(A) The brief for plaintifi In error does not contain an 


abstract or statement of the case. 


(B) It does not contain an assignment of errors. 
will show that it 1s mainly 
District 


(c) A glance at this briet 
to the discussion 


a) ne 


devoted rulings of the 
Court touching the admission and 


full substanee of the evi- 


as 


non of , rid ice. 
nored. ‘here 1s not in 


The rule as to this is 
ot the 


any form any statement 
as the rule requires. 


dence admitted or rejected, 
At page 31 of the record will be found an assignment of 
errors, Which is attached to a “statement of the case” made 
up for the purposes of “appeal and motion for a new trial.” 
(Record, p. 2.) 

If this assignment of errors were available here, which 
satisfy this rule, in this, that 


we controvert. still it does 
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fe a tm 


ts et mals ta 


it Was produced and identitied Dy the plaintiff, who Was @ 


(Record, p. 19.) Upon being pro- 


witness on the stand. 
duced, it proved to be an account against Bicknell & Morri- 
son, and not against Bicknell, Morrison, & Hampton; and 
the court held that, it being an account different from the 
one which was sued upon as an account stated, it was not 
competent to be given in evidence 

But the paper having been produced, and being in court, 
and the plaintiff being on the witness-stand, his counsel 
undertook to prove by him that Hampton had, in a con- 
versation with him when they first met,after the paper had 
been transmitted by mail, as above stated, ndmitted the 
correctness of it, and thereby made it an account stated ; 
but the plaintiff himself, on cross-examination, (page 20,) 
testified that, instead of his having admitted it to be cor- 
rect, he (Hampton) disputed its correctness, and claimed 
that there was a credit that should be given of $200, thereby 
making it not an account stated, but an account disputed. 

This credit of $200 was not given on the account which 
the plaintiff identified, nor was it given in the case; and 


henee the ease stood in the attitude not only of the paper 


sent being different from the one declared upon, but upon 
the evidence of the plaintiff himself that even that paper 


was not assented to, but was disputed. So that it was, we 


submit, a legal impossibility in the case to render a verdict 
in favor of the plaintiff. 

In this aspect of the case, the plaintiff then undertook to | 
relieve himself from this difficulty by introducing evidence 
to prove the account itself as an itemized account. but the 
court overruled this offer. aud for the very obvious. reason | 


that the detendauts had not been called u on tO answer as 
} i 


to this itemized account, but only as to an account stated, 


The court will see, from the record in the case, that if this 
account had been sued upon as a bill of items, instead 
of an account stated, a defense might have been, and 
would have been, set up against it, and of which the de- 


fendants would have been deprived if that kind of inves- 
tigation had been permitted. Upon the principle that 


pleadings are to be construed strictly against the pleader, 


the plaintiff in this cause could not complain of a | ruling of 


the court which required him to prove the case as he had 
made it, to wit, to prove an account stated. 
The statute of Utah in relation to non-suit is as follows 
(“* Laws of Utah, 1884,” p. 232): 
“Sec. 455. An action may be dismissed or a judgment 
* 


of non-suit entered in the following cases: * * 


~ 


= ©. by the court on motion of the detendant when upon 
the trial the plaintiff fails to prove a case sufficient for the 
jury,” 


Upon the case made by the plaintiff, as disclosed by this 
record, we submit that under this statute, and even without 
such a statute, the court was right in dismissing the case, 
and we ask that the judgment be affirmed. 

S.. SHELLABARGER, 
J. M. WILson, 
Attys of Def’t Hampton. 
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Atty. for Pliff. in Error. 


rrrTr?rTy ~ 282648 4524664666666: rrTyTy ? TTY 


~ ~ 


See calinae  ee Ce nt ek el 


m a ‘ 
* ‘ 
ona + ; _ 
oi Pes 1g ORE i aaaeeeng ae meme a0 
oa 


sone eS OTE 


In the Supreme Court, 


i UNITED STATES 


LOUIS BENITES, 
Plaintiff in Error. 


VS. 
y H. O. BICKNELL, E. MOR- 
: RISON, and BENJAMIN 
4. HAMPTON, late partners, 
. a doing business under the | 
& name and style of Bicknell, 
Morrison & Co., 
Defendants in Error. 
APPELLANT'S BRIEF 
ré 
There are fifteen assignments of error in this cause, 
but the principles upon which the case turns may be limited 
y to a few points. The plaintiff complains that on the 3lst 


day of August, IS76, the defendants were indebted to him 
for a balance of goods, wares and merchandise. This, of 
itself, would be a cause of action; in addition thereto, how- 
aver, the plaintiff alleges that this cause of action was 
crystallized into the form of an account stated, on the 14th 
day of August, 1878, and that the amount of the account 
stated was $1,663.70. 

a The plaintiff seeks to establish his claim by evidence 
tending to show that he sent the items of his account to 
defendant Hampton; that Hampton received it without ob- 
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\ Cli, SUP Pose W? Was, VUL LO PORCP, VOU UNCGUCPrsStand, 


, | : ] sk . ss ‘ ' ‘vy ’ ’ '% i.4 'f oe 
Brokers sometimes borrow on their own account. I bought it from 
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Signed, sealed, & delivered in the presence of 


(Signed) J. KE. JANAUD. 
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Judgment rendered March 24, 1879. 
Judgment signed May 16th, 1879 
(Signed) EDWARD C. BILLINGS, Judq 
ii cord mn Np yf No. 426) ‘ / ; N f i f f wi af fit, ié df Mn Dy ole 
dD fendant. N Hi hy inedy. 
Bill. Filed August Ist, 1874. 
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owner of seventeen (17) shares; the said defendant, Mrs. Jane Bogart, 
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rs of ten (10) shares: and the said defendants, Alfred Moulton 
and Raymond M. Bourk, executors of the estates of Anthony (). 

land T ‘ullivan, are the owners of two (2) shares; and 
the said defendant, Arthur Olivier, is the owner of five (5) shares; 


and the said defendant. Mrs. R. M. Patten, is the owner of 
SIX ') shares: and the sald defendant. Kd. Schemeer, ls the 
owner of three (3) shares; and the said —, T. Soniat, is the owner 


of four-fifths (4) of a share: and the said defendant, Mrs. Jane i. 


Shumwa survivine widow in community of the late Samuel A. 


SnumMmway, Hits Ol his MnO! children, ms thn OWDC!I 
74,17 j a7 ’ . . 3 . : ° ' 
Lei of ten (10) shares: and the said def ndant, assignee in bank- 
” . . : . » 
ruptev of the estate of T. M. Simmons, is the owner of fitty 


(50) shares: and the said defendant, Mrs. Henrietta Wilson, wife of 
lle \ Wil: mh. IS Ube owner of two (v shares: and the said defend- 
| \ssociation for the Relief of Jewish Widows & Orphans, 

he ov r of | the said defendant corporation, 

sit an br \\ I" reivd Missi ame) Ni w ( rele ills, is the owner of fiftes li 
| . | ndant corporation, the Rector, War- 
dens, & Vestry of Trinity Church, is the owner of six (6) shares; 
and the said defendant corporation, the Touro Infirmary and He- 
brew Benevolent Association of New Orleans, is the owner of ten 
(10) shares; the said defendant, the Touro Infirmary and Hebrew Be- 
nevolent Association of New Orleans, is the owner of ten (10) shares ; 

' 


the said at t ndant. Jul S La ceshe, is the owner of (10) ten shares: the 
sald defen lant. 3. Davis. is the owner of hity (50) shares : and 
192 ~=s the said defendant, Miguel Ping, surviving partner of the 


late firm of Ping bros.. W the sald firm are the owners of 

one (1) share; and the said defendants, Phelps, McCullough & Co., 

he owners of fifty (50) shares; and the said defendant, W.S. 

Wheeler, is the owner of forty (40) shares; and the said defendant, 
». J. West, is the owner of fifty-eight (58) shares. 

And your orator further shows unto your honors that due de- 
mand for | it of said sum of money so due from each of 
shareholde I's has be 1) made, and that sald defend- 
ants have as yet wholly failed and neglected to pay the same or any 
part thereof. 

1 O the end, there fore, that all the said above-named defendants, 
and any and all of sald confeds rates when discovered, nay, Upol 
their several and respective corporal oaths, full, true, and direct 
and perfect answers make to all and singular the matters hereinbe- 

fore stated and charged as fully and particularly as if the 
193. same were hereinafter repeated and they, severally, thereunto 
nite rrogated, and that not only to the best of their respective 


] } ; . , _- os ° 
knowleda remembrance, but also to the very best of their several 
and respective information, hearing, and belief, and more especially 
' ; } —o } I , “or ' 7h . 
that thev may such answer make to such ol the several Interroga- 


. ® , . } 
tories hereinafter numbered and set forth as bv the note hereunder 
. 
. ulred to answer, that is to sav— 
lk irst Whether vou atanv time owned any share or shares in the 


capital stock of the late Creseent City Bank, If yea, what was the 


par value of such share or shares? Ilow many shares did you own ” 
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When did you acquire the same, and what deposition did you make 
thereof, and were the said share or shares converted into stock in or 
of the said Crescent City National Bank of New Orleans or any 
other national bank ? 
14 Second, W hethi r you at any time have owned any share 
or shares in the capital stock of the said Crescent City Na- 
tional Bank of New Orleans. If yea, when and how did you acquire 
the Sime Do you hold or own the sume now ? Did you hold or 
own the same at the day and date such bank suspended — 
and banking operation or at the day and dat whe n the affairs of 
said bank were placed in the hands of the rect iver 
Third. Whether you have in any way sold or othe rwise disposed 


‘) 


Ol ath share or shares of the capital SiQ k O} said Crescent City Nia- 
tional Bank of New Orleans. If vea, state the day and date of such 
sale or transfer and the person or persons or corporation to whom 
the same was or were transferred, the name, color, Ue, and OCCU Pa- 


tion of the person or persons to whom you sold or transferred such 
stock, and the actual price or considerat on which you re- 
LY ceived for such transfer of such stock, and whether Vou px uid or 
have offered any such transferee any money or other valuable 
promise or consideration to induce such transferee to accept such 
stock. 

fourth. Whether you did not, in transferring such stock, do s 
with the intent thereby to escape liability to the ealled — sue 
the provisions of the act of Congress authorizing the establishment 
of national banks (referred to in this bill) to contribute to the pay- 
ment of the debts and obligations due by said bank. 

And your orator further prays that said defendants and each of 
them may come to a just and fair account, and that your honors 
will, after due proceedings had, adjudge and decree in form inter- 
locutory that the said defendants,and each for himself or for them- 
selves In case of any joint ownership, pay unto your orator in his 
said official capacity of receiver as aforesaid the said sum of seventy 

per centum of the par value thereof, or seventy dollars for and 
L9G Upon each and every of the shares of said capital stock of 

said bank owned by said defendants, respectively, and at the 
time when their respective liability to such contribution became and 
was fixed by the insolvency of said bank, without regard to’any pre- 
tended transfers of such stock which they may have pretended to 
make. atte r such stock which they may ha ‘ pret nded lo make. after 
such insolvency and such liability had acerued, and that after the 
said amount which of said stockholders are required at the present 
time by said order, direction, and decision of the said Controller 
of the Currency to contribute shall in due and — form have 
Ly Cn computed, established, and cl termine din re Spec of ea h of 
said defendant- by reference to one of the masters In ‘a incery of 
this court or otherwise as the court shall determine and order, and 
n deere against the said several defendants decret Ing them t 
the sum which they are at the time and by the present action of 
said Controller of Currency required to pay shall have been made 
and entered, 


LO RIV 


, . = , : - «4 
Now, Lnereiore, on motion OF said soll ir tor sald complamMant 
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@ } ] ] ] } } : Way , 

of record, it 1s order ug, adjudged, and aecreed that said bill of com- 
} | , 1] , : 

| nit kd each, every ind all of Line s ae nts and allegations It} 


; B30) af at oe vig OS Rt, ee ian = 
said DI1il ol conipialint, In SO faras the same relate to and ett clevery, 


] ] 1] ; - : | ' vy . ] } | ' 
each, and Alt ol the Sila persons nrerelnaiter named, be and si and is 
ni land ael j | lo | Qeainet rnd all ; ’ r 
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\ } } — ; a 21 | ‘| ~ 1] : mst ‘ 
1nd the court considering that the sald allegations ana state- 


b. 237 = =  - } + | , . : 
ments 1n sald Dill of Comp ain tL contained ana set forth, and consid- 


ering that the said compl inant is theduly a ee a and qualified 
: . ’ . > 
receiver of the said Crescent Citv National Bank of New 
> ° ’ ™ " 2 
202 Orleans. with the powers and cuties pene ine on him by 
7 ’ . " 


iiiW, and further considering that the said Creseent City 
Nationa ban kK Oll OF about the l7th di ' of March, A. LD). LS, be- 
came and was insolvent and unable to redeem its circulation by 
reason of thi cr neral insolveney of said bank, wherefore said com- 
| t was appointed receiv ras aforesaid: and further consider- 
iat the Controller of Currency, by law charged with that 


} 
| | dat ; 1 “der 
herein was filed had determined that in order 


od 
~ 
er 
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LO pay and discharge the debts due D5 said bank it had become and 
was and Is necessary to enforce the liability of the individual stock 


or shareholders in said bank, as provided by law, and had directed 
said complal Malt to proceed to eniorce against the sald individu: i| 
shareholders the payment of seventy per centum of the par value 
of the shares OW Lie d and Li ld by SUCiI share holders individually 
and further conside ring th; al said share- of the capital stock of said 
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bank are of the denominations and par value of one hundred 
203 dollars each, and considering that the shares of said stock 
eld by each of said defendants so decreed to be in default, 
together with the amount for which they severally are required to 
iccount, or seventy per centum or seventy dollars per share, 1S as 
follows: 
Arthur Olivier, five shares, upon which there is due thre hundred 
and fifty dollars. 
M. Sein uppert, one share, upon which there 1s due seventy dollars. 
Mrs. Jane Bogart, three shares, upon which there is due two hun- 
dred and ten dollars 
Cohn — Seligman, ten share-, upon which there is due seven hun- 


8 
i 
} 
i 


W. EB. re ndleton, three shares, upon which there is due two hun- 
dred and ten dollars 
James Barnwell. two shares. upon which there is due one hundred 
Cobb, Dollunde & Co., five shares, upon which there is due three 
hundred and fifty dollars 
Mrs. D. Goodman, two shares, upon which there 1s di 
dred & 1 
Thomas J. Cooley, four shares, upon which there is due two hun- 
dred and « ighty dollers. 
204 Jessi @ Bell. th rt shares, Upon which there IS due 
twenty-one hundred dollars. 


’ 


orty dollars. 


7 ' , . » ¥ a ; 
Behan. Thorn & Co.. ten shares. upon which the is due seven 
hu ead dollars 
5 , . , : } . ’ 
C. H. Foster & Co., twenty-four shares. upon which there is due 


Fells . . _— . ; . on } } ] ~ D ae . , 
William Gregory, on share, upon which there 1s du seventy 


: | _ ' 
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tech hundred a irs 
’ \ , ’ 
lohn Mel sh, two shares, upon which ther | 
, 
wid ioreyv ae irs 
| \ P 1) } i : a) } } ) 
s Val | 28 Eihah a 4 5 aS Wiiicthi Line ‘ _ ij i SOV} \ 
i} 
dollars 
. we Y _ } ] } } } 
\Mirs Miar\ ir Pal _ LiVe¢ SiliiTCs i)} 1 which Line t is ‘ it Lire 
} ) * , > 
as , ‘4 : : 
hundred and fifty dollars 


| Ty nn ird, five shares, upon which there is due three hun- 
dred und { tty dollars 
J. J. Warren, four shares, upon which there is due two hundred 
and fifty dollars. 
Association for Relief of Jewish Widow- & Orphans, two 
205 shares, upon which there is due one hundred and forty dollars. 
Touro Infirmary and Hebrew Benevolent Association, ten 
shares, upon which there is due seven hundred dollars. 
Percy Roberts, assignee of Thomas M. Simms, bankrupt, fifty 
shares, upon which there is due thirty-five hundred dollars. 


= ma 
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And thereupon, the court considering the premises and the law, 
it is ordered, adjudged, and decreed that the said above-mentioned 
defendants do account to and pay over to the said Frank F. Case, 
receiver as aforesaid, in his said capacity as : aforesai | oF te hisene. 
cessors ind said capacity, respectively, the following amounts in 
MmOneyV: 

The pr defendan , Arthur Oli ner. the fu 
| fifty dollars 

I he said di fendant, M. Shuppert, SOY s nty an 

The said defendant, Jane Bogart, two hundred at — a 


lsum of three hi indre d 


titi 


1 he sald defendants, the commercial nirny eae | COpa ershi }) of 
(‘ohn & Seligman, domiciled in New Orleans, seven eons: lred dol- 
I . 
206 The said defendant, W. E. Pendleton, two hundred and ten 
] 7? . 
C101] is 


| 
i 


The said defendant, James Barnwell. 


oy 


Olle hundred and forty dol- 


The said defendants, John D. Cobb and Forrester Dollunde & Co., 
aL ido, and of said copartnership, vee hundred and fifty dollars. 
The def nant, Mrs. |). Goodman, One hun lred eet forty dollars. 
The defendant, Thomas J. Cooley, two hundred and eighty dol- 


The defendant. Jesse K. Bell. two thousand and one hundred 


The defendants, Wm. J. Behan, John Thorn, R. J. Buckner, Emery 
( lapp, and W Wr Cab : mm aie commercial firm of Behan, 


horn & Co.. in solide. seven hundred dollars. 
ry*y , . 2 e . : : " 
ait aerenadants. ( , I] Foster eats \ 7 uy oS COLL DOs r thy COT} 
a 
’ ,* ‘ > ' . ; ‘ q 
mereial firm of C. H. Foster & Co.. o. sixteen hundred and 
’ ae 
e1eriyT \ Stele I's 
+ . ot +} 
The defendant. Wi) Gregory. yrenty dollars. 
, ] } ’ i ¢ ‘ ’ ] ST oe oman 
The defendant, E > Sse aes ur dollars. 
i*j ] ] \ » : + ] . ‘+ » Bs at . 
The defendant. Francois Lacroix. one thousand four hundred 
; i. 
dollars 
\= } } } } 
uy The defendant. John Mel one hundred and forty 
a llars 
, . ‘ ; 
The defendant, T. Y. P. True ty dollars 
" ’ ’ . . } ’ 
| derenadant \I ~ Nlary lt i - hree indred ) 1 TRity 
‘i rs 
’ , ’ , ’ , } } . ’ 1} 
defendant. H. T. Vennard re rndred and fiftv dollars 
, *) . : ' > ‘& . : »* 
The defendant. The pea for the Relief of the Jewish Wid 
' i dy han ’ , i l anal ¢ et ree rm 
oOWws nad Lerphans, one hundred ana orcy GoOLLaPs, 
+. . 
2 >: | > res . , = 
rh defendant. The te fouro Infirmary and Hebrew Be- 


} 


nevolent Association, seven hundred dollars. 

The defendant, Perey Roberts. assignee of Thomas M. Simms, 
bankrupt, thirty-five hundred dollars.: 

It is ordered, adjudged, and decreed that the said ay ao 
defendants fo pay to the said complainant, respectively, the respect- 
ive sums so adjudged against them, respectively, within het days 
after this decree shall be entered of record; that in the event said 
defendants or any of them shall fail or neglect to pay the said 
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\" hundred dollars: and from the defendant, B. J 
of v-eie@ht such shares, the sum of four thousand 
's | from the defendant, Charles b. Singleton, 

\\ StUCil & res. thr Sum oF on hundred ind forts dollars 
he defendant. the Sun Mutual Ins Company, of New 
vner of twelve such shares. the sum of eleht nundred and 
rs: and from the defendant, William Steven, owner of ten 
the sum of seven hundred dollars: and from the defend- 


‘ W. HH nson.owner of one hundre d and sixty such share s. 


is further ordered. adiudged. and decreed that said com- 


. a : 
o have ritor execution Ol hacidas avgalnst sald defend- 
ir} Hertv to eniores th pavmentol sald sums of money 

i a . . 


: 4) } s | bys ; 
na - irpner oraeread a i decrees LnAat such sum oOo] 
| : lue | : | | hall 
so 6 aecreed to dD iue DV each oT Salad defendants shall. 
ea) } 4] hill 
n satisfactio the said demand set forth in the bill 
: he bill shall 
’ . j ; ; . . 
iT ~ / | a respectively but Lie bill Sibili 
+ 
4 ] . | t ’ " fy ' na il, eh) 1] 
| : = i ‘ . tc 5 PS LiVery al ‘ Liit’y hii 
, . ‘ } }} 
+ ’ ' »* +t 
rt tributio int suthicient Sum of money shal 
, , ’ 
« 5 , 
to ] id discharge the debts due by said Crescent 
+ y j ’ | 7 a Ao 9 } ; . 
Bank of N. O.. and until it shall be certain that no 
; 7 ; ?» 's> ] ] . | 1] ’ .tT } tae i” 
i] ' Pitt sui il Sitcl ‘ LPC S Wil ‘ req Lired oO] 
ae | 
’ } } } ’ } ‘ } ; } 
Mmurchnel rere mudavread ind decreed | it SUIG CoOtll- 
" . , ' . 

r Al | from said defendants his costs to be taxed. 
’ } } } | } } } } ,} 
ier ordered, adjudged. and decreed that said bill 

} al ‘ 
lants, Samuel H. Kennedy, W. C. Lipscombe, James 
’ 4" +} 9 ] ert . * > — 4] . ; . 
Jane Kk. Shumway, and tutrix., ete... and the rector. 


} ‘ . i rT ene 4 . ] aon | . 1 . t| De oe enenl ; t| 
and Vesuryv Ol Prinity Cnureh, tormertiv the Ubureh of the 


‘ | 
’ . . rc 4] . = . I on . a } ° . ;* . 
| it is further ordered that the bill be retained for fur- 
. ' } ' 
proceedings as to the other defendants therein named. 


sioned ) W. B. WOODS, Judge. 


a ft ae , : t Willi: P 1) a ’ 
unt or this decree avcalnst bidam llison. det t. sat- 


’ 

a 
raham etal. Decree. Entered and filed June 2d, 1876. 
A. Woolfly, clerk B. 18, page oS. 


‘ifth District Court for thie Parish of Orleans. 


—s 


| he fifth district court for the 
rleans, hereby certify that the foregoing (179) one hun- 
venty-nihne pages contain a full and complete transcript 
proceedings nad, testimony and evidence adduced, and 
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all the documents filed on the trial of the cause wherein Les 
Binder are plaintiffs and Samuel II. Ke lvand E. C. Fei 


ava 
efendants, instituted in this court under the number 9009 
’ \ 1T) Xx ij 


In testimony whereof I have hereu t 
the CiL\ Ol \ \\V (Orleans, on this Ls 


} \ , . 

Line seal Ol the said court, at 

| J > . . > ’ " — . ,] _ an . | a } 

day of July, in the year of our Lord o thousand eight hundred 
) '¢ ] | ¢ 7 y* i | as } | 

nd eighty, and in the on a and fifth year of the Independ- 


ence Ol the U hited St: ites of Americ 
| SEAI | (Signed) 
Du Clerk 5 D. ¢ 


we. FF 
218 Suprem Court ol Lo ~ VO iUS4 
STATE OF LOUISIANA: 

Fifth District Court for the | sh of Orleans 


LessAssiIeR & Binder, Appellees, | 
Us. 
Kk. C. Ferwour, Appellant- 


No. 9999. 
Sam n.t H. KENNEDY & 


H.C. Miller & B. Kk. Miller, for appellees 


| 


> 
4 , 
} 
py bichiil. 


‘Tra nse ie of ap pe “| returna sh » te 
Monday 1 November. ISSO. 


Supreme Court of Lousiana. 


Filed Oetober Sth, 1SS0. 
EMILE DUPRE, Dy Clerk 


' 


(Signed) 

2i¥ (Cnntinuance 
Extract from the Minutes, Monday, December 4t 

The court was duly opened pursuant to adjournment. 


‘Their Honors Kdward Be i 


l’resent cote : 
‘harl 5 le be hnver, Thomas U. Manning, is- 


Poche, Robert B. Todd, ¢ 
sociate Justices. 
LESSASSIER & BINDER 
Ss. 
S. H. Kennepy and E. C. Fernour. } 
This case was ordered by the court to be continued to Wednesday, 
the 6th instant, for trial. 
Continuance 
Extract from the Minutes, Wednesday, December 6th, 1882. 
The court was duly opened pursuant djournmen' 
Present: Their Honors Edward Bermudez, chi f justice, and Felix 
Poche, Robert 3. ‘Todd, ¢ ‘harles le Kenn ae i coined Ma lnning, 
associate justices. 
220 This Cuse Was ordered by the court to be continu d by prel- 


erence. 
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LESSASSIER & BINDER 
's. S No. 7984. 
S. H. Kennepy and E. C. Fervour. J 

This case was called for trial, whereupon the court heard argu- 
ment from Henry C. Miller, Esq., of counsel for plaintiffs and ap- 
pell es, and, the usual hour for the adjournment of the court being 
hear, the court ordered said case to be continued tor further argu- 
ment until Monday, the 7th day of January, 1554. 


ee 
(Continuance. 
Extract from the Minutes, Monday, January 7th, 1884. 

The court was duly opened. 

Present: Their Honors Edward Bermudez. chief justice, and 
Charles E. Fenner, Felix P. Poché, Robert B. Todd, Thomas C. 
Manning, associate justices. 

223 LESSASSIER & BINDER 
vs. -No. 7984. 
S. H. Kennepy and E. C. Fernovur. } 
This case was ordered by the court to be continued for resumption 
a of argument until Wednesday, the 9th instant. 
N) j j, bhi 122 1 pil 
™ extract from the Minute s, W ednesday, January Oth, LSS4. 

The court was duly opened pursuant to adjournment. 

Present: Their Honors Edward Bermudez, chief justice, and Felix 
P. Poehé, Robert B. Todd, Charles E. Fenner, Thomas C. Manning, 
iIssoclate iuist CES 

LESSASSIER & BINDER 
vs. No. 7984. 
S. H. Kennepy and E. C. FErnowr. } 
This case was called for resumption of trial, and, having heard 
argument from Henry C. Miller, Esq., of counsel for plaintiffs 
224 and appellees, and from James McConnell, Esq., of counsel 
for the defendants, appellants herein— 

The eourt took sald CUSC under advisement upon the briefs now 
on file for parties in interest. 

Opinion. Filed January 2 ist. LSS4. 
. Supreme Court of Louisiana. 


LESSASSIER & BINDER } 
Us. - No. 7984. 
S. H. Kennepy « al. J 

Mr. Justice MANNING: 

On the 24th leb’y, S735, the plaintiffs sold to the defendant forty 
shares of the capital stock of the Crescent City National Bank for 
fifty dollars a share, and delivery was made. 

~ 11—325 


— 
— 
- 
ed 
— 
—_— 
- 
—— 
one 
Pa 
~ 
~ 


-_—~ 


— 


a & 


+ 
- « 
. 
i 


el 


Feed 


KENNEDY, 


} 
MOOK, and 


ene 
= 
od 
| 
_ ~ 
_ 
— 
— 
— 


—_ aa 
— wa 
: 
; 
—- Of 
— 
j _ 
— 3; — 
-——— > 
— - 


- 
~em 
~-— 
* 
— 


— 

a - 
- 

ane ~ 

ay ntl 

as 

ed - 


\ 


‘7 
— 


throu 


84 LE SASSIER & BINDER VS. SAMUEL H. KENNEDY. 


as established that a share owner in a national bank which Isa 
voneern has the absolute right in the absence of fraud to make 


ron < 
ra! bona fd and actual sali and transfer of his shares ful 
231 any t to any person capable in law of purchasing and 
holding the same. and of assuming the transferror’s labili- 
ties in respect thereto. * * * The seller, for his own protection 


3 


. ; aed : 1 is , } mes o> OF ” fs oe 
ACAIDSL creditors oO] this bank im )6€6©case 6OT «Insolvency, MAaV Lransicl 


Lue same on the books Lo the vendee, and Dia file il ill LO compel 
the vendee to record the transfer. Thompson's Nat. Bank Cases, 
343-4. The U.S. court in the chancery suit protected Kennedy, 
because he had exercised this right of making a sale which the 
court found to be bona fide and without taint of fraud 
But the plaintiffs insist that the defendant’s sale lacked one of 
the elements mentioned in this last-quoted authority, for that he 
after the bank had failed. Payment of checks drawn upon 
this bank wr i Gepost rs was rel ised Ol} Mareh L-fth The cL 
fendant sold Ol) Mareh loth The circulating notes of thie bank 
went to protest on the 17th. Under the provisions of the na- 
232 ~=ttional banking act a bank is not legally disabled from pros- 
ecuting the business of banking until she is protested for 
failure to redeem fer circulating notes. The date of the bank's 
failure 1s thus fixed as March 17th, and until then it was “a going 


concern, and the sale of its shares was made by the defendant prior 
Lhnereto. 

It isthe miusfortune of the plaintiffs that they have been con- 
demned to pay, in disregard of the principle that under the ruling 
of the chances ry court — protected the defendant. but we should only 
repeat the wrong they had suffered if we should condemn the de- 
fendant to suffer in like manner. One infliction of vicarious pun- 
ishment is too much. 

[t is, therefore, ordered and decreed that the judgment of the lower 
court is avoided and re versed, and that th re by how judeme ht 1) 


favor of the defendant, re} cting the plaintiffs’ demand and for 


; 


COSLS. 


92° LESSASSIER & BINDER 
e) - No. 754. 


f «> 
* 


S. H. KENNEDY & al. } 


Mr. Clief Justice BermMupgEz, dissenting: 

When the plaintiffs sold their stock it passed through the broker 
to his undisclosed principal, then in existence, who from that mo- 
ment became the owner thereof, and as such entitled to dispose 
OT 1b. 

The money which was used for the purchase Was refunded by the 
principal to the broker, with his commission. 

The plaintiffs had the right to expect when they signed in blank 
the bank transfer book that the naine of the real purchaser at that 
date, & which had been noted in margin on the margin, would 
be written in ink in the body of the act. | 

The failure of plaintiffs to require such insertion before or at the 


LE SASSIER & BINDER VS. SAMUEL H. KENNEDY. SH 


time of signature did not relieve the real purchaser from the obli- 
gation of inserting his name or that of another purchaser of 
254 equal solidity, and did not authorize him, after disposing of 
the stock, to substitute to his own name &«& to that of his 
vendee, under a false date, the name of an individual who was a 
fiction, and who did not even know that his name had thus been 
used. The act that this was done by the first purchaser at the in- 
stance of the second, Adams, who was that individual’s agent for 
thy gene ral purpose of dealing In Stan 4a s not equival nt to actual 
knowledge in the constituent; and does not shield the first pur- 
chaser from responsibility. 
Had the defendant done that which he was bound to do and 


’ ’ : ’ ] } ’ \ . ’ 
should have done—that is, Incorporated his name, or at least that 
re I : } a ey , ] ie } 
i>] iiis solvent Venaer the preeedry en \\ itt hol nive DOOM Con 
, . * . ; } | | j ] 
c“emnecd DY the Federal court as tnev have been. lt ISN ODLY DeCcHise 
} ] 7 ; . . | } ] . " ] | " ’ . " Cos 
Lhe aderenaant has PUPPOsers Kept himsell and His transterree trom 
; ‘ 
| ‘ ! ] " ‘} + : ’ : 
the roll of stockholders, and therefore out of the reach of 
go” Kk - : : : : | ssttayy +P} ; rt tif , 
200 the incoming receivers, by putting in without plaintiffs 
} 


<nowledge the name of an irresponsible party at an im- 
prop r date . that the plaintitis had LO per and Sus 
Injury. 

Relieving the defendant from all imputation of fraud, it cannot 
by well cd nied that he is unquestionably liable for the CoTiseq ui 
of the voluntary commission of an unauthorized and illegal aet, 
which he should not have done, and which, by his fault and his 
agency, has entailed on plaintiffs a disbursement of money which 
he would:otherwise not have had to make. 

The judgment should be affirmed. 


nmCces 


LESSASSIER & BINDER vs. SAM'L H. KENNEDY. 

Mr. Justice Pocue, dissenting: 
[ cannot concur with the opinion and decree of the majority in 
this case. It is conceded that Morris Dyer was an absolutely 
236 irresponsible person, and that the inscription of his name on 
the transfer book of the bank did not and could not havethe 
legal effect of releasing his immediate transferror, as shown on the 
registry of the bank. Hence it is that the receiver of the bank 
legally exercised his recourse against the plaintiffs, Lessassier and 
Binder, whose names appeared on the transfer book of the bank, as 
the transferro-s of the irresponsible or fictitious transferee, Morris 
Dyer, and that his course in the premises was judicially sanctioned 
and approved. For the same reason, and as a corollary of that prop- 
osition, flowed the conclusion that the receiver was not allowed to 
hold the defendant Kennedy as a shareholder. The transfer 
book did not show that he had ever owned the shares of 
the defunct bank stock, for which the receive r Was Se king 
to levy & enforce contributions from any reputed or appar- 
ent holder of the same other than Morris Dver, the 
237 fictitious transferee known to him as a hegro porter at small 
wages. The record shows the following as the real transac- 
tions affecting the forty shares of bank stock which have given rise 
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he court was duly opened, pursuant to adiournment 
: . 
Prese} Their honors Kdward Bermudez. chief justice: Felix TP. 
Poche, Robert B. Todd, Charles E. Fenner, Thomas C. Manning. 
associate justices 
His hh r Justice Manning pronounced the judgment and deere 
‘ 
of the court In the following cass 
, 
LESSASSIER & BINDER 
vs. No. 7984 
> { KENNEDY 
on appeal from the civil district court for the parish of Orleans 
240 lt is ordered and decreed that thi judgm« nt of the lower 


— ’ . : ’ 2 cc : . 
court Is avoided and reversed, and that tha re he now judg- 

1. f ay s 3 
ment in favor of the defendant rejecting the plaintiffs’ demand and 


ror costs. 


(The chief justice and Mr. Justice Poche dissent, for reasons set 
forth in their separa opinions ' 
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in which the defendant put the 
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is No TOS 
s. LI. ie NNEDY and le CU. FEIN i 
3 ‘¥ the honorabl the supreme court of # Ssinna 

The petition of Lessassier & Binder, plaintiffs in the suit of 
Lesassier & binder vs. Samuel H. Kennedy, No. 7984 of the docket 
of this court, respectfu ully shows— 

That they are agerieved by the. ide at prone inced 1") this Cuse, 
and respectfully apply for a new hearing the case, for the reasons 
supported by the authorities hereina! bited. 

Phi ede conviction that the ci Is I this Cis — iss lh irPore 
the defendant, Samuel H. Kennedy, fro bility—is at variance 
with the law, and deprives the plaint { their rights, prom} 

this application for a hearing ; 

242 lt stands our prominent that the plaintiffs have lost their 
money .and would not have lost it the defendant had reg- 
istered the transfer of the stock bought | iim in his own name,or 
in the name of any one capable of assuming Habuility for the stock. 
Phi at ic dant let his stock i. main Th Lile Tr} of lis vendors ov 
the books of the bank until after the bar suspended payment on 
ts cheeks, and then, when the sever bility of shareholders 

menaced al who stood in the relation Of} f ernized shareholders 

the defendant wrote over the names of Lesassier & Binder, who had 

sold to him, the name of an irresponsible negro, with whom the 

plaintiffs nevi d the slightest relation or connection of any kind. 

If the explanation comes to this point, tl the defendant filled in 
thi hame ol the negro over plaintil * names at thi request of 

Adams, to whom the defendant found a purckaser for the stock, 

but who purchased not to‘go on the books as a shareholde 

245 the question remains, What right had the defendant thus to 

deal with plaintiffs’ names ina ti er made to him and not 

to the negro? Passing the question for discussion further 

alone, it bears repetition that the pi ict sult has been to. mak 

these plaintiffs pay a large sum of mon or a lability on stock 

they did not own and which the plaintiffs would not have had to pay 

but for defendant’s acts and conduct in reference the stock after 

it became = by his set from the plaintiffs. The court now 

adju-ges that the plaintiffs have no caus complaint against the 

defendant “a the loss, practically, at least, cast on plaintiffs by 

reason of the ‘ ttitude which the defi nd ht placed the plaintifis, 

The United States circuit court, In a suit br ught against the plain- 

r tiffs as registered owners of the stock, has adjudged they were 
; lable, notwithstanding their dena ut unregistered sale 
244 to defendant. In this suit by preenrnnt tis to reeover trom 
defendant the money they have been made to pay be- 

cause of that attitude on the registered list of shareholders 
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9S LE SASSTER & BINDER VS. SAMUEL H. KENNEDY. 


Wherefore plaintiffs pray that a rehearing be granted in this case. 
Respectfully submitted, 
| MILLER & FINNEY, 


Attorneys for Plaintiffs 
(0 Re hearing Refused. 
Extract from the Minutes, Friday, May 30th. LSS4. 


The court was duly opened, pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P 
Poche, Robe rt B. Todd, Thomas C. Manning, Charles Ek. Fenner, as- 
sociate justices. 

His honor the chief justice pronounced the judgment and decree 
in the following case 


LESASSIER & BINDER ) 
i's. No. 7 OS4. 
S. H. Kennepy. J 


. ££. ; ’ ‘afiiee,] 
It is ord red that Lie rehearing applied for in this « ase be retused. 


Petition for Writ of Error. Filed 31 May, 1854 
Supreme Court of Louisiana. 


LESSASSIER & BINDER 
vs. . No. TOS4 


S. H. KENNEDY. } 


277 ‘Tothe honorable the chief justice of the supreme court of 
the State of Louisiana: 
he petition of Lesassier and Binder respectfully shows— 
iat they are aggrieved by the final judgment rendered by this 
it of Lesassier and Binder versus Samuel H. Kennedy, 
! 954 of the docket of this court; are advised es Saiieehent ie 
erroneous to their pre) ucdice, and they desire to prosecute a writ of 
error to reverse sald judgment to the Supreme Court of the United 
Petitions rs show that this sult is brouo ‘ht by thre m to recover from 
defendant. Samuel H. Ke nnedy, the assessmen Ls ee 
troller of the Currency upon certain shares of stock in a nationa 
bank, for which in a suit instituted by the receiver appointed by the 
poten eee a oy peti wrt were adjudged liable by the judg- 
ment ef the United States circuit court for the district of 
Louisiana, saakniidab: shiek paid under said judgment, thi 
said shares ree sd being sold and delivered by them to defendant 
before the failure of the bank and before said assessnents were le vied, 
hich shares defendant did not, as plaintiffs maintain he was 
bound to do, have transferred out of plaint Lifts’ Hames on the books 
of the bank until after the failure, he then filling up the blank 
transfer of plaintiff- on said books intended by the plaintiffs as their 


LE SASSIER & BINDER VS. SAMUEL H. KENNEDY. QQ 


transfer to him with the name of an irresponsible party, so that 
when the failure occurred and when said assessments were levied 
the plaintiffs, by the defendant’s act, were made to appear as making 
a fictitious transfer of national bank stock after the bank’s failure, 
by reason of which, under the Statutes of the United States fixing 

the liability of sha reholders Ol national banks, which looks Lo 
279 the registered list of shareholders and disregards fraudulent 

transfers, the plaintiffs were decreed liable for said assess- 
ments— paid theamountthereof. Undersaid judgment against them 
in favor of said receiver and in this suit by them against defendant 
they claim he is hable to them for the assessments so paid, because 
sald assessments accrued after their sale and delivery tO him of the 
shares,and against which assessments he was bound to protect them 
by putting his own name or that of some responsible | arty on the 
register Instead of hesnineriebealeah In plaintiffs’ name- tana 
them uppear as transferring to an irr sponsible party 30 as to cast on 
them a liability to the receiver for assessments on his stock. 


} 


That, the basis of plaintiffs’ title to recover in this suit being that 


under a statute of and under an a exercised under the 
United States by the receiver and under the judgment of the 
280 U nited States sao erie aan: oak liable for the assess- 


ments on defendant’s stock ee sold and delivered 
to him and for the assessments ther they were made to pay, but 
for the prayer nt the reot the pl wntitis paras the aefendant is bound 
to reimburse the m, it is manifest that there was drawn in question 
his suit the construction of the said statute of the United States 
| a loment of thi LU nite States eircult court, and 


there was also drawn in question the authority of said receiver, 
und r the United states, to demand, sui for. and recover from pr ti- 
tioners said assessments, on all of which they relied and set up in 
this suit as conferring on them their right of action against defend- 
ant. the judgment of the court being adverse to said right claimed 


under the aforesaid Federal statute, judgment, and authority, main- 
taining that said receiver had no such authority and that 
25] these petitioners were not bound for said assessments under 
said statute, hence had no basis to demand from the defend- 


ant the reimbursement claimed in this suit, as appears by the plead- 
Ings and yu ls ement in this sult special vy referred to for fuller > @X- 
: 7 > alt P enehs } ; 

planation and yreater cert uuntv. Dv reason of all ol wh ich tne sald 


judgment of this court against these petitioners reversing their judg- 
ment against defendant in the court below is within t the jurisdic- 
tion of the Supreme Court of the United States to revi iew the suit 
involving the Federal question aforesaid, past upon and decided by 
this court adverse to the right claimed by petitioners under said 
Federal statute, judgment, and authority, and petitioners desire a 
writ of error from the dea Court of the United States to re- 
view said decision of this court. 
Wherefore petitioners pray that Said W rit of error be allowed them 
in this case, returnable to the Supreme Court of the United States 
On) the first day of the ensuing term of sald Court, the said 
282 writ to operate as a supersedeas upon petitioners furnishing 
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296 THe Unitrep STATES OF AMERICA 


The President of the United States to Samuel H. Kennedy, defend- 


be and appear at a Su- 
npreme Court of the United States. to be holden at the city of Wash- 


: 
] , ‘ 1 " ® : . —— 
eton on the second Monday of O er next, pursuant to a writ 
, 
/ 


r 4] — : ae 
s office of e supreme court of Louisiana 


if rror tiled in Lone clerk 
for the Ist district. at New Orleans. wherein Lesassier & Binder are 


, 
plaintiffs in error and you are di n error, to show cause, li 
: thy I hy, wiry the iden ? i POrHITDST aa idl Lesassiel 
> ’ : , , 

& Binder. as In said writ of error 1 | should not be corrected 
? | Hy ’ 
Mt Wry Heealy TUSLICE Shot I eto thre pDarv n that 

, . + ‘ 
’ >» , 
a si 
* ] 5 : 
\\ ness the Hion rao Mi rl r\ Vaart Chiet lust ce of the 
a 
Supreme Court of the United S s 3lst day of May, in th 


Chief J ‘ Court of Lo na 
we oe 1 ’ } ’ : 1 aa + 
Zee i en iorsed :] { nited States reult eourt. N — + 
: 7 ’ oe Ries 
— 1s. — Uitatio) In pencil:| Per —— —— 
. i j 
. »*? 7 
f vy YSrd iISS4 


° 7. . ’ y TF ie ’ + : s . : 
citation personally on Samuel H. Kennedy, defendant in error 


herein named 
Ret. same day 
| INO. H. HANNON, 
Dy Sh’ ff, Parish of Orleans, La. 


me 


‘ Oe is . ] . . . . as i ° 
John H. Hannon, being duly swo leposes and says that he \ 
, . 
: 


at the date of the service of this citat lawful deputy sher! 
the sheriff of the parish of Orleans | that he served a true dupli- 
cate of the citation written o | hereof on S iel H 
Kennedy, the defendant in imed, In person, as set 
forth in the return here 
INO. H. HANNON 

Sworn to and subseribed betor t New Orleans, La., this 

26th Sept., 1884 


er, plaintitfs in errol - HH 
ber, ISS4. 


ge Ps lo Pov MANET 28? 
Ofipe Suoreme C 


ale oe. i bi as 
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JAMES. HL MCKENNEY, 


* % * * : al 
} CLARA. 
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UNITED STATES SUPREME COURT. 


: 
No. 328 
LESSASSIER & BINDER 
PET SUS 


SAMUEL H. KENNEDY 


ERROR TO THE SUPREME CODRE OF LODRFANA 


A» ‘ ~~ nae i " ' ) 5 Ss ' 
fi tel Pi Lé LSTA OCF « le M44? f eomecelTs t # C.F eve 


HENRY C. MILLER, 


. Attorney jor Plaintiffs in Lrror. 


eae raee a ae S ene a oe ee 


GRAMAM & SON, PRINTERS, 10: 


UNITED STATES SUPREME COURT. 


No. 328. 


LESSASSIER & BINDER 
PP PSUS 


SAMUEL H. KENNEDY 


ERROR TO THE SUPREME Col OF LOUISIANA 
STATEMENT OF PFA ‘ \ y IISSt bs 


, ’ 


On ebruary Pith. IS7T3. Lessassier & Binder. the 
plaintiffs in error, sold to Siumuel Ef Kennedy, defend- 
ant in error, forty shares of stock of the Crescent City 
National Bank, a banking corporation organized under 
the laws of the United States. The sale was made 
through KE. C. Feinour, a broker, acting for Kennedy; 
the price Wis praricl, the certificate of shares delivered, 
and Lessassier & Binder signed the transfer of the 
shares on the books of the bank, leaving the name of 
the purchaser to be filled in with Kennedy’s name. 
All this was done in accordance with the usual mode 


The transac- 


in which stocks are sold and delivered. 


Tr ao tae See 


tion was complete, and Kennedy became the owner of 
the stock. See testim ny of Lessassier, p. 49; einour, 
p. o4; Kennedy, pp. 10, 13, 18; Seixas, p. o2. 

But Kennedy, for his own purposes, and without the 
knowledge or consent of his vendors, did not fill in his 
name as the purchaser of the stock. Checks on the 
bank were refused payment on the 14th March, 1873; 
on the 17th of the month, three days after, it went to 
protest, anil the appointment of a receiver by the 
Comptroller SOOT tollowed. Atter the refusal oft the 
bank to pay its checks, and but two days before the 
actual protest, Kennedy sold the stock to Thomas A. 
Adains: the stock standing at that time, for all practi- 
cal purposes, in the name of Kennedy's vendors, for 
he had never filled in his name as the purchaser in the 
blank transfer signed by them. When Kennedy sold 
to Adams, it was agreed between them that Adams was 
not to go on the bocks of the bank as the owner, but 
that the stock was to be put in the name ot Morris 
Dver, an utterly irresponsible negro porter in Adams’ 
oflice ‘To consummate this arrangement with Adama, on 
Mareh 17th. LSao. nearly i] montl after Kennedy had 
the stovk from Lessassier & 


ca | 
Binder, he wrote over their signatures on the transfer 


bouelit nnd received 


book the name of Morris 1), Cr ; wna by the ise thus 
nade of the signature ot Lessassier X Binder Kennedy 
“l it te appear on the books of the bank that Les- 
sassicr & binder, his vendors, Tht sold the stock to 4 
of straw, and that, toe, after the Suspension and 
est of the bank, See testimony ot Lier Hes and pro- 
tes!t, rec. pp 44. SO: Nenned 3 testimony, pp). Lo, 14, 


16.17, 18: transter, with name Morris Dver, written by 


o 


Kennedy over signature of Lessassier & Binder, rec., p. 
43; testimony of Uhlhorn, p. 52; Ogden, p. 52; ap- 


pointinent of comptroller, p. 37. 


The comptroller levied an assessment of $70 per 
share on the shareholders. Apprised of Kennedy’s 
purchase from Lessassier & Binder, and of the mode 
mm «6which he had used their names, the Reeeiver first 
sued Kennedy, deeming him liable for the assessment. 
But he resisted the suit on the eround thathe had sold to 
Adamsand never registered as owner, Adams, iis stated, 
had been equally careful not to register. Kennedy’s de- 
fence prevailed, and thus prepared the way for the 
suit against his vendors. ‘The Receiver then brought 
Bult in the United States Cireuit Court nel recove red 
judgement against Lessassier & Binder for the cSSESS- 
ment of 370 per share, and under execution they paid 
three thousand five hundred and seventy-nine dollars, 
amount of the judgment, interest and costs. They 
were adjudged liable by the United States Circuit 
Court, upon the familiar construction of the national 
banking act, that, though stock is sola and delivered, if 
the purchaser does not register (the transfer to the 
man of straw being no tran-fer in law), in such 
Cuse the vendor registered us owner Is liable for 
ASSeSSIMeniS, ‘Thus Lessassit r X& Binder, under the 
judgment and execution of the United States Circuit 
Court, were compelled to pay the mssessments On Ken- 
nedy s stock, levied after their sale to him; and 
this lability was cast on them by Ins not filling in his 
name as purchaser, or putting on the registry any 


competent transfer from his vendois, and by writing 


} : + ’ - - 
over the signature of his vendors on the transfer book, 


the name of an irresponsible person. See bill filed by 


receiver woviust shareholders of Crescent City National 


Bank, Kennedy belny included, ree., })!). 65-64: 


Kennedy's aiswer, rec., J). I =z decree United Sates 


Cireuit Court in his favor, p. 78. See petition of 


Reeeiver neralnst lessussier & Binder, }). H0; them ti- 
swer, p. 025; Gecree ayvallst Them, }). Ods rece pts fear 
the amount of this judoment and costs, rec., pp. 40-41 ; 


Testimony Lessussier. )). AY. 


tel Ine on this judgement of the United States Cir- 
cuit Court, lLessassier X Binder sted Kennedy 1} the 
CVivil District Court of the parish Oo} Orleans, tor the 
amouit they had been e mpelled tO pay on liis stock, 
by reason of his mode of dealing with their names. 


The judgement of the State District Court was in their 
favor, but on appeal the Supreme Court of the 
State TeEVe rset 1 | (? cecisi 1. mpintan Ine tlreit the 
judgment of the United States Circuit Court, re- 
lied bya DV them as the basis ot their recovery 
avaliust Kennedy, Was Wronhyg, vold and of no effect. 
The Supreme Court gave the construction to the 
national banking act that Lessassier & Binder, al- 
thou their sule te Kennedy had never been revistered, 
were not liable, should nothave been condemned by the 
United States Circuit Court to pay the assessment; that 
the judgement of the Circuit Court made the Wrone 
party jable—an instance of “vicarious punishment, ’ aus 
the court expressed it; that Adams, who had neverregis- 
tered, was the party liable for theassessment; and hence 


the Supreme Court concluded that Lessassier & 


ge 


- 


. { eee nine. oe Se 


Binder not bound for the assessment, notwithstandin: 


— 


the judgement against them of the United States Cirenit 
] . : : » ret) . 
Court. syne had no ciaim Wwibitever wpon Kennedy. I his 


decision was mace by the m Wyoritv of the court, the 


= 
Chief Justice and Justice Poele dissent Ba in able 
Opinions, See petition, ‘answer, judement, 1, 2, 59, 
: $1, 84, Sh. 
The plaintiffs in error proseeite this writ of error 
tO reverse this decisi —: & GC Supreme Court ot 
Louisiana. 
ASSIGNMENT OF ERRORS. 
Ist. ‘That there is error in the decision of the Su- 
preme Court of Louisiana tn holding, as the true con- 
A struction of the national banking aet, that Lessassier 
& Kinder, plaintitts in Crror, althouvh adjudged liable 
by the United States Cireuit Court, were not liable for 
assessments on national bank stock sold and delivered 
| by them to Kennedy, the defendant in’ error, the as- 
| sessinents being levied after the sale, but their vendee, 
Kennedy, never having placed on the transfer book of 
| the bank his mame, or the name of anv person com- 
| petent to become the pureh iser of the stock. 
{ 9d. That there is error in the decision of the Su- 
preme Court of Louisiana, in its construction of the 
Dhaatioenl banking ACT, in holdire tliat A lamas, tO whom 
Kenned sold this stock, but. lhe, like Kenned , never 
revistered, Wiis exclusively liable for the ‘rSsSeSssiment(s 
on the stock, and that Lessassier & Binder, thouvh 
| standing is revistered owners, were hol liable for the 


uUsScessmMents. 


3d. As the sequence of the errors nbove assiened in 


the construction of the raationnal banking net, the State 
Supreme Court erred in its conclusion that Lessassier 
X Idsinader, never linble for the assessinents, in the erro- 
neous view of the court had no cause of action 
against Kennedy, their vendee, tor the assessments 
levied On the stock after the sale tO him, and which 
his vendors were compelled to pay by his leaving his 
stock standing in their names on the books of the bank, 

4th. ‘That the Supreme Court of Louisiana erred 
in holding to be void ane in refusing ta vive effect to 
the judgement of the United States Cireait Court ad- 
judyving Lessassier & Binder liable for these cLSSCSS- 
ments, that judgment being relied upon by them in 
their suit in the State court as the ground of their re- 
covery from Kennedy, their veindee, of the assess- 
ments on the stock they had sold to him, and which 
thev had been compelled to pay under that judgment, 

Ath. That the State Supreme Court erred in decid- 
ing that Lessassier & Binder were hot entitled to re- 
cover from Kennedy, its decision being based upon 
the erroneous conclusion that the judgment of the 
United States Circuit Court, the basis of the suit of 
Lessassier & Binder, was wrong, and upon the erro- 
neous col struction by the State Supreme Court 
of the provisions of the national banking act governing 


the liabiity of shareholders in national banks. 


ARGUMENT. 
There can be no contention that on the 24th Febru- 


ary, 1873, Lessassier & Binder, the plainuffs in error, 


‘tatiomnatoen ¢ 


i 


sold and delivered the forty shares of stock of the 
Crescent City National Bank to Samuel H. Kennedy, 
the defendaut in error, The certificates were deliver- 
ed to lim, lis vendors signed the transte ron the books 
of the -baak, and there was left for lim nothing to do 
but to fill in his name in the blank left fer that pur- 
pose in the transfer. He paid the price and had full 
possession and control ol the stock, tor lhe sold the 
shares to Adams. Nor is. it at all material that the 
purchase was made by the defendant in error through 
a broker, for with refereace to any obligation arising 
out of the sale, the defendant, although buving through 
a broker, was bound as effectively as if he had bought 
personally. As between vendor and vendee the trans. 
nection was completed, and Kennedy was the owner of 
the stock. Anvell & Ames vs. Corporations, sec. 354 , 
Field vs. Corporations, sec. OD4 : Thompson's Bank 


Cases, }). 343; Jolson vs. Laflin, 103 U.S. 804. 


While the sale of stock is perfect between the ven- 
dor and vendee by delivery of the certificate, and the 
signing by the vendor of the transfer on the transfer 
book of the bank, leaving it for the purchaser to fill in 
his name, it isequally clear that the ver dorsremain liable 
for assessments on the stock, if the purchaser tails to 
have the stock transferred tO him or tO some 
one capable of becoming owner. ‘Transters to ir- 
responsible par ies ure disreyv irded. Thompson orl 
the Liabilities ol Shareholders, Sec, ane National 
Bank vs. Case, 99th U.S. 628, Pulman vs, [ 


LJ. »., p. JOU: Bowden Vs. Jolius nh, LO7th i. is p. 


7 


pten, 96th 


260 ; Price vs. Whitney, 28th Fed. Rep., p. 297; An- 


7 ‘ 


] } *] ss = * ‘ ‘ »é 
derson Vs. Philadelphia OCa., Llith U. 8.. }). LSS}. 
No} can there be any Gontroversy that, when the 
t a : | aol ' '. : liy , ; 
yvendor OF ablotal Dank SLOCA has delivered if to the 
purchaser, signing the transfer on the books of the 
; ° ° ’ ’ » % . . . 
bank, leaving it for the purchaser to fill ih fis hame, 
that the purchaser incurs the obligation to assume 
the risks and ownership of the stock, by placing 
! . } |. lis , ly; j 
on the books of the bank luis hame or that ol 
Some one COMmpetlent To become Owner under the law, 
nine = ee lor from liability for ill 
so us to relieve the vendor trom lability for future as- 
Sessihelts. lin the expressive langvuave ot this court, 
: ‘ | < } . . : . | . ’ 
mm one oF The Causes C1IC | be iow, It Was The purchaser's 
dutv to live the transter of the stosk male to them so 
as tu secure the vendor trom bility tor future as- 
sessmelts. lt the purchaser fails in this duty and 
‘ | , . . e" " + , . , . 
keeps /iis stock standing after the sale in the names of 
. 4 , °° ‘ * . . : 
his venders, soas to subject them to liability for as- 
' , : , 
Sessinenis, the Purell iIser 1s undoubted] ) bound to his 
7 
vendors tor the assessments thev ly ive been made to 
: . eo — ;' a6 
pay. Thompson's Liability of Shareholiers, sec. 217 ; 


Walker vs. Bartlette, 36 Enelish Common Law Re- 
ports, p. 368 ; 21 Gex & Smale Chancery, p. 310; 
7th Meesum & Welby, p. 517; Webster vs. U pton, | 
U.S. p. 91; Thompson vs. Underhill, 52 N. Y,, p. 


. ’ ’ m ~ 4) ” 
903: 12th ¢ Ol. Pp. OS. 


; 
a 


In accordance with this well settled liability ot the 
purchaser to the vendor of stock, this suit is brought by 


Lessassier & Binder to reeover from Kennedy, their 


~- 


J 


vendee, the assessments levied after the sale to him, 
which they were compelled LO Db LY. Ile not only left 
the stock standing in their Pbetiwe, but he did nore To 
fasten his liability on them. [Le put them in the talse 
attitude, on the books of the bank, of selline to the ir- 
responsible negro. There was thus on Kenne ly’s 
part, not the mere negative breach of his obligation to 
take the stock oul of his vend rs imes on the bank's 
register, but the breach was aggravated by his action. 
(See transfer, With name of Ly er f led in by Kennedy, 
and lis testimony, pp. 13, 14, 16, 17, 18.) Nor is his 
conduct, in its moral or lecal aspects, in the least miti- 
gated by the fact, that the name of Dyer was inserted 
in the transter at the sugvestion Ol his vendee, Adams. 
His sale to Adams gave him no right thus to use the 
hanes of Lessassier & Binder. Both he ania Adams 
evinced their appreciation of the risks of ownership of 
national bank stock. Each in turn withheld his name 
from the registry, and both concurred in wrongfully 
puting Lessassier & Binder nn the POSIT 1 of respon- 
sibility ; and the prudence of Keunedy in this respect 
wis carried to the extentof a “ross violation of lus 
clear, palpalie obligation to his vendors, ‘This suit is 
brought to redress that wrong and compel him to make 
restitution for the loss he imposed on his vendors. 

‘The Receiver first sued Kennedy, but he defended 
himself successfully, on the ground that he had never 
registered and liad sold to Adams. ‘The suit and 
judgment against Lessassier & Binder, who, by 
Kennedy’s acts and conduct, continued to be reg- 
istered, was the inevitable consequence. Now, what is 


7 » - J > " ” | + — 
there to defeat the restitution from him, which this suit 


10 


is brought to enforce? The sale and delivery to him of 
the stock is unquestioned: that he never registered, 
but left his stock standing in his vendors’ names, and 
did more in the same direction, is beyond any contro- 
Versy 5 that the assessments were levied after the sale, 
and that his vendors were compelled to pay the assess- 
ments, is shown by the judgment of the U. S. Circuit 
Court. It would certainly seem to be clear, on princi- 
ple and on the authorities already cited, that plaintiffs 


have made out their claim for relief. 


Your honors will find the solution of the discomfort- 
ure of the plaintiffs in error, 1n the censtruction adopted 
by the State Supreme Court of the national banking 
act. That Court held that, under the act, Lessassier 
& Binder, though revistered as owners of this stock, 
were never liable for these assessments; that the judg- 
ment of the U.S. Circuit Court. which ascertained their 
liability, was erroneous; and, hence, paying when not 
bound, they had no claim on Kenned_ , their vendee, 
for the amount they paid. ‘Thus, the plaintiffs in error 
were defeated in the Supreme Court of Louisiana, and 
defeated suley because the court held that the judg— 
ment of the U.S. Circuit Court was entirely erroneous, 
on which plaintiffs paid, and on whieh they necessar- 
ily relied in their suit for reimbursement, and because 
of the singular interpretation put by the State court 
on the national banking act. ‘The case thus turns on 
the federal question arising under that act. The de- 
termination of the federal question, tliat adopted by 
this Courtanud by all Courts hitherto called on to deal 


with the question, gives the case to the plaintiffs in 


1] 


error. The other, that of the S ipreme Court of Lou- 
Polen, defeats the plaintiffs’ recovery, 

The decision of the Supreme Court of the State un- 
dertakes to maintain, the proposition that Adams was 
exclusively liable for the assessments. Of course, if 
Adams alone was liable, Lessassier & Binder were 
wrongfully condemned to pay. If they were wrong- 
fully condenmed they must bear the misfortune, and 
have no claim on Kennedy, their vendee. ‘The sale to 
Adams was at eleven dollars per share, made after the 
suspension of the bank. lt was a speculation on his 
part, that tha possible dividends from a broken bank 
might pay half the pittance he was willing to 
risk for the stock. He was to take no other risk. 
The perils of ownership were to continue upon 
Lessassier & Binder, under tle very convenient use of 
their names, in conjunction with that of Morris Dyer, 
devised between Kennedy and Adams. Now is it 
possible to maintain thet the Receiver should have 
confined his suit for these assessments to Adams, not 
registered, and had no right to a judgment against 
Lessas-ler & Binder, who never ceased to be registered , 
The affirmative of the preposition, is that of the 
Supreme Court of Louisiana. Will it hear the 
statement, least of all, the discussion ? All know 
that the policy of the national banking uct, obviously 
to prevent evasions of responsibility, adopts a fixed 
test to ascertaln the sharels lders ot the Natle ral Ly inks, 
That test is the revistry, Hleneée, too, the fixed juris- 
prudence that rejects transfers to straw men, made to 
evade or diseuise responsibility for assessments. ‘The 


law looks to the registered list when the bank fails, 


ieee it a ee Ee ee ee: So) 


1? 


+2 1) : 
and hoids the remstered OWheCr, C@Ve@l) thoneh lhe has 
sold lis stock, unless It 1s transferred on the book Lo 


some competent party. How, then, could Adams’ un- 


. : } .*; ’ * : * * 
revistered sule nave lifted tie burden of responsibiity 


from Lesiassier & Binder, standing as they did as reg- 


: :, ' 
mieredl OWNneYTS | 

‘The CuSe ot I AVIS VS. stevens, | i | Blatelhford, }. 
259. is cited by the Supreme Court of Louisiana, 


rete » . . ’ } ol . . 
heat ecnase aecides that under the state of facts there 


| resell d.the re owner wt}o Carries national bank stock 


Inthe name Of an Irresponsible partv, may be held for 


‘ a -. | : ' : : 
Assessments. “urel) ethatdecision lia PHO PUPPOse terlim b 
« ' 


the lin bilit V ot Sine holders. The law ana the setiled 


° 7 } ? ’ s ,* 
purisp cit nee declared tne reaisteredow ner linble under 


4 4 . ’ , , ’ ‘] } . : _ , : 
aliannd any circumstances. The Gecisions went a step 


further, and held that the unrevistered owner niet > 
als » be held. Bt { Lessassier X in ler, registered 
when sued by the Recciver, were undoubtedly linble 
as the United States Cireuit Court adjudged, There 
is no intimation to the contrary in the decision in 
l ith Blatehtord, or in any de “SION, or in any line 
of the law. See also Anderson vy. Philadelphia Com- 
pany, Lilith U. S.. Dp. 450. 

The case, then, presents the federal question arising 
under the laws vt the United States, defining the 
liabilities of shareholders of national banks. The 


State Supreme Court decided that question adverse to 
the rielit claimed by plaintiffs, ana refused to eive effect 
to the federal judgment upon wiieh plaint ffs relied in 
the State court; for if that judgment of the Circuit 


Court is correct the plaintiffs’ right to recover inevi- 


ER ceca: 


tabiy follows. The federal question was necessary to 
be «determined, was determined, and its determi- 
nation was decisive against plaintiffs in error. Record 
p. 8letseq. ‘The case is here on the writ of error, to 
reverse the decision of the State court on this federal 
question, adversely to the right claimed by plaintiffs in 
error, arising under the laws of the United States, and 
under the judgment of the United States Circuit Court. 
[t is submitted the decision of the State Supreme 
Court is manifestly erroneous; that this court has 
jurisdiction to reverse and should reverse that decision. 
Revised Statutes of the United States, sec. 709; Arm- 
strong vs. Athens Cy., 16 Peters, p. 285; Ocean Co. 
vs. Pollevs, 13 Peters, p. 164; National Bank vs. Mat- 
thews, 9S U.S. 621: Swope va. L ‘finewell, 105 U. 8. 


8. Murdock vs. Memphis, 20) Wall. p. 636 ; actors 


Co. vs. Murphy, 111 U. S. 741. 2A Jlhatlha £2 Py 0 


The judgment of the Fifth District Court of the State 
(rec., p. 63) was in favor of the plaintiffs in error. The 
Supreme Court of the State should have afhrmed, in- 
stead of reversing that judgment, The decree of this 
Court should now reverse the decision of the Supreme 
Court of Louisiana, and direct it to affirm the judg- 
ment of the Fifth District Court, thus preserving to 
plaintiffs the benefit of their original judement and the 


Inortgage arising from its registry. Revised Civil 


a 


# 


Code of Louisiana, articles 3322, 3545, 3346; Re- 
vised Statutes of the United States, sec. 710. 
Respectfully submitted, 
HENRY C. MILLER, 


Attorney jor [laintifs nm Error. 
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UNITED STATES SUPREME COURT. 


- No. -— 


LESSASSIER & BINDER. Ptuartirrs 1x ERROR, 
Pe rIES 


SAMUEL H. KENNEDY. DeFeENDANT IN ERROR 


ERROR TO THE SUPREME COURT OF LOUTSIANA 
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his case presents the federal question ansing un 
| 


der the laws of the United States respecting the habil 


ites af shareholders ot national banks, and under the 
judgment interpreting that hability rendered by the 
U. Ss. Cireuit Court, on which judgment plaintitts in 
error relied for the recovery sought by them in the 
State court. The Supreme Court of the State decided 
the federal question adversely to the right asserted by 
plaintiffs, arising under the federal judgment and laws 

id of the United States. The case is here on the writ of 
error prosecuted by plaintiffs to reverse the decision of 
the Supreme Court of Louisiana, and the case, in brief, 
is this: 

Lessassier & Binder, plaintifis in error, sold and de- 


ee ae in 7" ee ee ee , . % ‘ - 
on as. epee ee eee ete a An woe a RSS pa an ee ee 
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livered certain shares ot national bank stock. The 
h a broker for Samuel H. 


Kennedy, the defendant in error. As is usual when 


purchase was made throu 


‘F 
— 
‘se 


sales of stock are made through a broker, the plaintiffs 
signed the transter of the shares on the transfer book 
ot the bank, a blank being left to be filled with the 
purchaser's name. Kennedy did not fill in his name, 
but left the stock standing in the names ot his Veli- 
dors, thus exposing them to the perils of future assess. 
ments. Kennedy did more in violation of his obliga- 
tion to his vendors. After the bank suspended he 
sold the stock : his vendee, however. was not to gO 
on the register, but instead, by arrangement between 
them, Kennedy wrote over the signatures of the 
plaintiffs in error, upon the transfer book, the name of 
an irresponsible negro, thus putting his vendors in the » 
false position on the books of the bank of selling to a 
man of straw to evade responsibility. In due time 
the bank passed into the hands of a receiver, who, 
finding Lessassier & Binder standing as registered 
owners, the straw transfer being disregarded, sued 
them for an assessment levied by the Comptroller of 
seventy dollars per share. ‘This assessment they were 
| compelled to pay, under the judgment of the U.S. 


Cireuit Court for the Fifth Cireuit and District of 


Ba pe tan RCN 


Louisiana. and they were condemned to pay, because 

their vendee, Kennedy, carried Ais stock in their ~ 

names, aggravated by his writing the name of the ir- r 
responsible party over their signatures. In other 

words, he had effectually prepared the way to impose 

on his vendors the liability that should have fallen on 
him for assessments levied after the purchase. 


It is too clear to admit of the least discussion that he 
owed indemnity to his vendors for these assessments. 
Thompson’s Liability of Shareholders, sec. 217; Wal- 
ker vs. Bartlette, 36th English Common Law Re- 
ports, p. 368, 2d De Gex & Smale Chancery, p. 310; 
Webster vs. Upton, 91 U.S., p. 71; Johnson v. Un- 
derhill, 52 N. Y., p. 203; 12th Conn., p. 530; 7th 
Meesum & Welby, p. 517. 

Accordingly, Lessassier & Binder sued Kennedy in 
the Civil District Court for the Parish of Orleans tor 
the amount of this assessment, which they paid under 
the judgment of the U. 8S. Circuit Court. The 
case necessarily involved the question whether 
Lessassier & Binder under the national banking act 
were bound for this assessment. It involved also the 
effect to be given to the judgment of the United States 
Circuit Court, which adjudged that Lessassier & Binder 
were liable. Both were federal questions, and the righ, 
of plaintiffs to recover depended upon them: for if un- 
der the laws of the United States relative to national 
banks Lessassier & Binder were liable for the assess- 
ment, as adjudged by the United States Circuit Court, 
then right to recover from Kennedy, their vendee, fol- 
lowed as the necessary consequence. 

The decision of the State Supreme Court was that 
Lessassier & Binder were not liable for the assessment 
under the act; that the party to whom Kennedy sold, 
but who never registered, was exclusively liable, and 
that the federal judgment which condemned Lessassier 
& Binder was entirely erroneous. Hence, the conclu- 
sion of the court that Lessassier & Binder, in the erro- 


neous view of the court, never bound for the as- 
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sessment, had no claim against Kennedy for the 
amount paid by them. This decision of the State court, 
that the registered owner of national bank stock cannot be 
held for assessments on the stock, but that the receive. 
must ascertain and sue the unregistered owner, the 
Supreme Court of Louisiana undertakes to maintain 
on decisions of the federal] courts 

It will be observed thatthe decision ot the State court 
is placed exclusively on the construction of the nation- 
al banking Acti lt is the decision ot the federal (jy Ues- 
tion alone that controls the decision and precludes the 
plaintiffs’ recovery. Rece., 63. 


It is to reverse that decision determining the teder- 


al question adversely to theright claimed by plaintiff in 
error, arising out of the laws of the United Staes te- ~ 
fusing to give effect to the federal judgment on which 
plaintiffs relied, that the plaintiffs prosecute this writ 
of error. It is submitted the jurisdiction of this court 
to reverse the decision cannot be questioned. Re- 
vised Statutes of the United States, sec. 709; Arm- 
strong vs. Athens Cy., 16th Peters, p. 285; Ocean Co. 
vs. Polleys, 13th Peters’ R., p.164; National Bank vs. 
Matthews, 98th U.5S., p. 621. Swope vs. Leffingwell, 
155 U.S., p.3; Murdock vs. Memphis, 25th Wall., p. 
737; Factors’ Co. v. Murphy, 111th U. S., p. 741. 
. Dupasseur vs. Rochereau 21st Wallace, p. 130. 

Referring the court to the brief on the merits, here- 
with filed, for afuller appreciation of the question of 
jurisdiction, it is respectfully submitted the motion 
to dismiss should be denied. 

Respectfully submitted, 
HENRY C. MILLER, 

Attorney for Plaintiffs in Error. 
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sessment, had no claim against Kennedy for the 
amount paid by them. This decision of the State court, 
that the registered owner of national bank stock cannot be 
held for assessments on the stock, but that the receive. 


must ascertain and sue the unregistered owner, the 


Supreme Court of Louisiana undertakes to maintain 


Ol} decisions ot the federal] courts 

[It will be observed thatthe decision ot the State court 
1s placed exclusively on the construction ot the nation- 
al banking act. It is the decision of the federal ques- 
tion alone that controls the decision and precludes the 
plaintifis’ recovery Ree. 63 

It is to reverse that decision determining the teder 


al question adversely to theright claimed by plaintiff in 


error, arising out of the laws of the United Staes re 
fusing to give effect to the tederal judgment on which 
plaintitts relied, that the plaintitts prosecule this writ 
of error. It is submitted the jurisdiction ot this court 
to reverse the decision cannot be questioned. Re- 
vised Statutes of the United States, sec. 709; Arm- 
strong vs Athens y , 16th Peters, )). 285; Ocean Co. 
vs. Polleys, 13th Peters’ R., p.164; National Bank vs. 
Matthews, 98th U.5S., p. 621. Swope vs. Leffingwell, 
155 U.S., p. 3: Murdock vs. Memphis, 25th Wall., p. 
737; Factors’ Co. v. Murphy, Illth U. 8., p. ¢41. 
Dupasseur vs. Rochereau 21st Wallace, p. 130. 

RNeterring the court to the briet On the merits, here- 
with filed, for afuller appreciation ot the question of 
jurisdiction, it is respectfully submitted the motion 
to dismiss should be denied 

Respectfully submitted, 
HENRY C. MILLER, 


Attorney for Plainiiffs in Error. 
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this court it is stated that there was drawn In ques- 
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Lion The authority ol} the rece iver ol] the bank to sue 


for and recover from the plaintiffs the said assess- 

ment, which the plaintiffs relied upon as conferring | 
their right of action against defendant, and that the 

judgment of the court maintained that the receiver 

had no authority and that the plaintiffs were not 

bound for said assessments, hence had no basis to 

ursement 

claimed in this suit. R. 99. 

Neither the judgment of the Supreme Court of 

Louisiana nor its decision substantiate this statement. 

The question as here stated by plaintiff in error Was ~~ 
Nort in fact decided, nor Was its decision necessary. 

The controversy was not as to the lability of stock 

holders of national banks, but simply whether there 


was any valid claim of indemnity established by the 


OWners 
But had the court belo 


fee — 
plaintiffs ough 


—a 
. 
— 
~e 
<< 


. | 
fT, COMMPeLLet 


the assessment, it would | Vv questionable indeed 
whether such a decision ve drawn in ques 
tion the validity of an at y exert d under the 
United States, and woul! been a d ion ad 
verse to such author! | ld have been merely 
the expression of an 0] some person othe 
a | 
tha the prest nt plaintiffs to have been cast 
by the judgment; it would e affected the real 
! question in this case, which is whether the defendant 
| Kennedy, is the person to indemnify the plaintiffs fo1 
| the loss whic they actu: vy suff red by tl | dg 
ment, whether it was nght or wrong. 
The present action was not brought to enforce the 
Federal judgment, nor is it pretended that such 
judgment in any way declares a lability on the part 
of defendant. 
Should the court decid entertain jurisdiction. 
they will find the merits of the case displayed in the 
= extracts from the decision of the State Supreme 
Court already given. That decision we submit was 
manifestly correct. 
We need not stop to consider the general question 
of the liability of a purchaser of stock to indem- 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, i= 5. 


\ 


NEW YORK, LAKE ERIE & WESTERN R. R. | S &. R. MADISON ' 

] Writ of i 
No. pS 

UNITED STATES OF AMERICA, 88 

} »s ] ‘7 ’ hy § +7 ] “Tf ' ? .? . } ‘| ryeigyr ’ 
iit here i ea! {)i | i Died ‘ Ltt S ‘ ' iit mtittee’s Ui 

—_ 
' ” 
the circuit court of the United States northern district of 
; 

: : : " 

Ohio. eastern division, Greeting 

. | } ‘ 4 , 

CI US* Line record aiid pr Ceeaulhdgs . . mn toe rendltlion O] 
rT? '<¢¥ i - « | biayel ’ ’ ’ ef . " . 
Laat ‘ is? iiit | i tl pied WHICh | li wit ~<ci i ‘ | ii t Pt sit ese 
’ TT TLF sy 7 ‘ ’ : ’ . Var , : , » +7 ae 
Lilt judges aforesaid, bet ween ea R. Madison Splalntuli, ana t 

. *. . . . . . 
New York, Lake Erieand Ws n Railroad Company. as defendant. 
: ,» yr? t yy oo | | i = I ’ = y Y° ' : : 7? . | ; Ty 
ch Lhbeh hibits’ Cli path Day pope mcd, LO Lilie Yi : M4chilicit’& Vl Lilt Sail iit 
4 } ] 1 } 

New York. Lake Erie ond i Western Railroad Company. as by its com- 
} 1 : : : 2 
piaint appr irs, We, being willing that error,if any hath been, should be 
’ ’ ’ : . ; , 
aduly corrected and tull and speed) justice done tothe parties aforesaid 
in this behalf, do command you, if mMdgment ve therelh Given, that 
: , , , : ’ . 
bnen, under your seal. disti INcLLIY and opel l send the record 

is - . . 1] } , ’ 
and proceedings aforesaid, with all tLhnings ne the same, to 
the Supreme Court of the United States, together with this writ, so 
that you h the same at Washingt n the second Monday of 
viiact Vou niuve it’ Siiliie a a> biils LOT} \Jii ss a ‘ 2ehe o (oiitiat \ t)i 


October next, in the said Supreme Court to be then and there held 


that, the reco! lt and proceedings aforesaid being Inspect d, the said 
Supre me Court may cause further to be done therein to correct that 
error Whbat Ol right and according LO ait ws and customs of the 
United States should be don 
Witness the Honor abl » Morrison R. Waite, Chief Justice of 
2 thi said Supreme Court, the 22nd d y of July, in the vear oft 
our Lord one thousand eight hundred and eighty-four 
| SEAL. | LUGUSTUS J. RICKS 


UNITED STATES OF AMERICA, 
hast Wy Dar 8210N ot North ‘Ji Di: aul - 4 ‘ ()} 


‘ . . ,° ' } 
States within and for said district. do! 
to the command of the within writ of error. the court has dulv 

irched the record and proceedings of the said court In the cause 


aforesal ind now herewith transmit to the Supretmne Court of the 


d, 
United States a full and complete transcript thereot 

In witness whereof | have he reunto set mv i ind ana affixed Lie 
seal of said circuit court, at office in the citv of Cleveland, this 27th 
day of Septem ber, A. D. 1884. 
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GEORGE R. MADISON m 


. . ) : 4] sal ] . r ¢ ] . 
‘ | And aft rwards, to wit. on thie ith dav of October, A. D 
, ] > 


owing answer was filed in said cause in said 


| ; * > . 
Now comes defendant. and f LO plaintifi S petition hied 
herelp AaGALINSE lt. SAVS 
ft Imiut t} if ] ’ -. ' i lafandant and loafay 
cA‘ illl » 1@ CILIZECNSUID Ol }? (ICICUMAL cA A UCIC TU. 
‘ " 4? . . : ’ ’ | ‘ *% of . ‘ 7. cy ) re ¢ ‘| ‘ ’ ] ’ : ae ’ ‘ ’ 
amnes COPPOPrace Characrer as allegea S LIAL Gel mane Was, Ot 
= +? : ‘> — . " 4] \ ‘4 \’ ne I i> | rey VY " sy | ! " 
July 2Oth, ISS5, operating tne New } ;, FennSVivanla, and Unblo 
’ ’ . . . . ; . 5° ; 
' i ‘ 7. ‘ ‘ » tay , . :7 +, . risiieteal 
railiroad ee Olio ana fil \ilantua ~~ sid sald SsLte and idl aad 
] 1 Wei. | i : ’ *)} ] } ’ 7 } : ‘ > . ; 
tj stl | cis Lee) & © it reo] iow 4 cL I ~ bch t pial a5 Vas Loen 
, ’ , , 
' ; . 
and there 1n 1S emplov aS a Di Ipon one ort its trains—a 
‘ ‘ 
} . - : : | '* h " ’ ¢ \ 
iocai trelgnt train—and that he ret ' hjyurv while attempting 
* . + ‘ , . 
tO uncoupl Orie portion QO] SiLidi | irom Line resiauys thy reot. 
i 
1) ' levy ‘ | } ' he ‘ ’ 1% +] ’ ri? r) ] 
‘ ‘ ane i i qgehniles ores i Ana cyt y 4 ‘ hil iil Lilt i LiVvilli UYU i- 


’ ] . : ’ . bes : 46 | 
tained not herein expressly a Imitted 


further answering, defendant says all and whatever injury plain- 


ff did r ee a. o . , } 

till did recelve on Sald occasion he recelved as the consequence ol 
i 
" . , ’ | Cn 
’ ? ’ . " 

nis owl hevilgence, WHICH CONULTIDU i ind caused SUCH INWTV as 


its proximate « 
Wherefore defendant prays to be dismissed hence with its costs 
THE NEW YORK, LAKE ERIE AND 
WESTERN RATLROAD CO., 


.) by ADAMS AnpbD 


meres 


> 
LS 
+ 


STATE OF OHIO. Cuyahoga Count 


L.. A. Russell, being sworn, says he is one of the attorneys of de- 
fendant, which is a railroad corporation, non-resident of Ohio: 
that the facts stated and allegations made in the foregoing answer 
are true, as he verily believes. 


L. A. RUSSELL. 


Sworn LO before me and subseribs cd il) Wy presence DY sald 7 A. 
Russell this 27th day of October, A. D. 1883 
GEORGE D. WALKER<¢ 
=< 
} 


l a4 amas , 
Nota 7 LHL. 
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(SFORGE 


lk RIDAY. February Oh. LSS4. 


This day again came the parties, by their counsel, and came also 


the jurv as heretofore empanelled and sworn herein, and the trial 
of this case proceeded. ‘Thearguments of counsel were begun but 
not concluded, when the further trial of this case was continued until 
LO-mMorrow 


eas hae: 
' Ty : ‘ *? % \* ’ . " " ‘ " ; ‘ . 
bis day again came the parties, by thei counsel, and also camé 
+} e* 4 } > 7 ey) .% a ll] ry. 1 " \ . ' ‘ | hy betes | 
Lil ry as pneretotiors Cuppa LIC wbila si) 0) mereih,. ul Lilie Uri 
of this cause proceed d The arguments of counsel were continued 
i . i | : ot I : - ates . ‘ " 
but not concluded, when the further trial of this case was postponed 


}* s% se : 
[his dav again came the parties, Insel, and came also 
. . » . > 
the jurv as heretofore empanelled and sworn herein, and the trial 
" ’ " rey . P P . ; : _ ; 

" : » : " 5 ‘sy ; . : ‘i? ‘ 
OT LIS Cast proceeded wit arguments o Insel were conciuded, and 

" . . ’ ® ’ 

Ling irv hie ving first received their instru ns from the court re 
: ee ‘har P ale , ee ee — 
Lired to deipberate In charge ofr tne marsna Dut not having yet re 

; } 


This day again came the pat their counsel, and came 
" . : : 
ilso the jurv as heretofore empanelled and sworn herein, and said 
’ . ; ? . ’ ; 
ury having agreed upon a verdict co » court, and for verdict 


say: “ We, the lury Int bis case, being duly « mpanelied and sworn, 


: . vas As , . ] ] Yt les oy +} 1} 7 
do tind for the plaintiff, and we do assess his damages to the sum ol 


Se Ved thousand dollars. 
FRIEND WHITTLESEY, 


And afterwards, to wit, on the Sth d L\ of March, A. D. 1884, the 
follow Ing motion was filed in said causs mn said court, v1z 


Motion tor N, (iy 
la the Cireuit Court of the United States for the Northern District 
of Ohio, kK. D., 6th Cireuit 
GEORGE R. Mapison, Plaintiff, 


Tore New York. LAKE ERIE AND WESTERN RAILROAD Co 


} , ] > . | . — . _ 
Now comes defendant. after verdict rendered. and before entrv of 


| | ’ — + * , ; 
mrment thereon, and moves the cou » SEL aside the verdict ot 
} . : . , s ~ — ' , , ral 
the iurv heretofore rendered In sald caus ind to grant a new (rial 
' . ‘ ’ . , > 
of said cause, and for grounds of said motion defendant ae 
i citi Webta » € ; i ; bh ‘ sbits : : : ; babii Td 
1.4 i ¥} i. “ty ' . Is ey ret » od | } J = > 
isi irregularity In tiie pyro COULIILS | i?@ CoOUTT, OV WHICH Geiend- 


unt was prevented from having a fair tria 
"nd. That the verdict is not sustained bv suthcient evidence 


THE 


NE\ 


I 


AKE ERIE & WESTERN RAILROAD CO. VS, 


YORK, 


13 ord. That the verdict is contrary to law. 
ith. Newly-diseovered evidence material for the dé fendant 
which it could not with reasonable diligence have discovered and 
produced at the trial. 
oth. Error of law occuring at the trial and excepted to by defend- 


, ' i >. ‘ ' ‘ 17 a ‘ . ' . . hi 
ant, at the times of its occurrence in the jOllowlng particulars, Viz. 
} oa ,: : 
in admitting testimony offered by plaintiff and objected to by de- 
‘ : fF ‘ 
f i ‘ call —— wee  — is } =) :; 
fendant: in refusing to admit testimony, offered by defendant: in re- 


using to charge the jury as requested Dy Gelendantin its third, third 


and a half, sixth and ninth requests, and defendant's request to with- 
draw from consideration of jury all evidence of change of planking 
at place of r fter injury occurred: in the charge of the court 
as given to the jury in the several respects in said charge at the time 
CX Cl Lf LO, aNd | ted oul Spree ifically it} the stenographic report 
of said « 

lor each of which several causes defendant alleges it is aggrieved, 


rial and of its rights. 
ADAMS AND | 
J. KE. INGERSOLL. 


(nd Ait rwards. LO WIL, On thie isi Lay oO} March. A. lL) ISS4. the 


In tne Cireult Court oft the CLmited States tor the Nortnern istrict 


‘ | ’ 
. : ‘"4 ; . Te \ : 
(>) (On10. astern Division. 


| ys? ' a. 
14 (FEORGE R. Maprson., Plaintiff. 


Tue New Yorxk. LAKE Erte & WESTERN R. R. Co., Defendant. 


Ly. A. Russ lI. bi ing SWorlh, Says he is One of the attorneys of de- 
fendant in this cause, and had charge of preparing said cause for 
trial. and exercised “e possible diligence and care to learn of all 
persons who witnessed the accident in which plaintiff was injured, 
but did not and sons not learn that Anson Stitt, whose affidavit is 
herewith filed, had been or was a witness to said accident until after 

2 of said pom cae from a conversation in which said Stitt 
“al the S {101 Llagent al Mantua, Mr. l’ol- 
I al sai Stitt roe witnessed said acelde nt, and 
Folger reported the fact, through Mr.Wood, the superintendent 
of defendant’s Mahoning division, to afhant, who thereupon, without 
delay, visited said Stitt and procured from him the affidavit here- 
with filed. Afhlant had no knowledge whatever that said Stitt had 
witnessed said accident till it was too late to produce his testimony 
on the trial of said Cause, and the evidence of said Stitt is the ne wly- 
discovered testimony on which is based that ground of the metion 
for new trial in said cause. 


t, which was h 


L. RUSSELL. 


te aa te ca 


ee gen 8c 


Pama ame 


| 
| 


GEORGE R. MADISON. uv 


Sworn to before ne by said Li. A. Russe I] this dist day of March, 
A. D. 1884. 
O. C. BEATTY, 
U. S. Com’r, N. D. O. 


lo Affidavit ot A y) Niait. 


In the United States Cireuit Court for the Northern District of Ohio, 
Eastern Division. 
GEORGE R. Maprson, Plaintiff. 
af 


rey 7 


Tue New York, LAKE ERIE AND WESTERN RAILROAD Co., 
Defendant 


Anson Stitt, — sworn, a s and says he ts forty-four years 
of age, and resides in Mantua, Portage county, Ohio, and in July of 
1SS3 was one of the bree eoneng said township, and on the 20th day 
of July was al Foor: station attending to some duties of his office 
as such trustee, and was standing by the telegraph pole, near the 
northwest corn r of the railroad station building, in the angle of 
the railroad trac and highway Crossilig’, when the local fre loht 


, } . ‘ ‘ ‘ . P , , . 1 ‘ . 
train, bound west, “pulled into the station at about noon of sald day: 


that he then noticed a brak eman pass him on the ground on the way, 


. } = —_- : 1,4 > 'y,) | ’s A : 

ro} ng r west and alongside of sal d freight train, which was on the main 
: 7 F , . ‘ , 

track, lust across the house side track from where athant stood: that 


after said brakeman had passed afhant, going westward, afhant saw 
him fo between two curs of said fr ioht train, as afhant Suppos d, to 
uncouple said Cars, as athant SU ppost 4 to | CUVe the highway CToss- 
ing clear. As afliant saw the brakeman go between said cars the 
said train had halted, or was just halting, ‘and affiant believes the Vv 
had come to a halt; or, if they were then m: ving at all, they were 
moving very slowly, and just about finally halting. Almost imme- 

diate ly after said brakeman went in between said cars, indeed. 
16 as soon as he went in, the cars started up a little, and I heard 

him holler, and I looked around, and he was caught and ap- 
peared to me to be hanging on to some iron on the car behind him. 
the same car which ran onto him : it seemed to me to be some 
jron—brake iron, or other iron—-nearer to the side of the car than 
the bumper or draw-head ; but of this | will not | be] positive as to 
what it was he hung on to, only that it was something attached to 
the car next east of him, or behind him,in the train. It seemed to 
me that after the holler, till the cars were finally stopped, they did not 
go forward more than six or eight feet; but | know that the brakeman 
was taken out after he was hurt near the middle of the highw: ay 
crossing, and the place where he had got his foot in between the 
crossing-plank and the rail appeared to be near the east end of the 
crossing-plank—perhaps two feet west of the end—and from that 
point to where he was taken out seems to be some twelve or fourteen 
feet. I know the cars seemed to stop very quick after the man hol- 
lered and was down. It did not seem to me that any wheel ran 


2—oJidt 


Lt) THE NEW YORK, LAKE ERIE & WESTERN RAILROAD CO. VS. 


ver his leg, but if it did I suppose it may have been in the meo- 


ment he hollered and be mre mv eves were upon hin } again alter 
wa . i ian lead a OD al — 

saw Dim go in | was attracted bv his hollering, and looked then 

availlh Av DID Atel the accidaelit Went OnLO the CTOSsS1NY and 
} | } } » 

tried the piace with my Ioot. and could nol vel mv root, which, Ol) 

’ we . " 4 11 ' . : e _ ‘ 

the boot-sole | had on. is full three and a half inches wide. caught 

= a. t | j ‘ i} i... thy ° . t} 7) ; ; " >| . ’ le] ¥ ‘ 

lnk t le piac it all: but there were other men there who cout ei 

| : ; , + | ‘ > ] , - | ; . ‘ ,¥ . 

Loner toot a between the ral and plank. mHome men measured thre 


; } ; + » | — ry} } } 
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And now, on the 21st day of July, A. D. 1884, being a aay in the 
April term, A. D. 1SS4, of said court. the defendant's motion for a 
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new trial of this eause is heard and overruled, to which the defend- 
and thereupon the defendant’s motion for an order 
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said April term, A. D. 1884, to wit, 
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ordered to file the bill of exceptions therein referred to now for 
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A. My impression is that they removed the old plank that was there 
and placed down new plank, and placed them up near the rail. 
Q. About how near; do you know’ 
A. I would not say; no, sir. 
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knowledge, as to the condition of the plank along the side of the 
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To which portion of the charge as given to the jury defendant 
then and there duly excepted.: 

The court further charged the jury as follows: 

Now, a railroad company may entrust this duty (7%. e., to keep 
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“VI. Neglect on the part of a fellow servant to search 
for and correct a defect if one existed at said crossing, is 
such a risk as is included in the risKs assumed by plaintiff 
in entering into defendant's servants.’ This was refused 
by the Court. 

But the Court gave the law on these matters to the jury as 
follows. (Record p. 18.) 

‘‘A brakeman by the terms of his employment * 
takes all the ordinary risks of his place and also the risks 
of the carelessness and negligence of his colaborers employ- 
ed and engaged in the same common employment, and 
same department of dnty connected with the operation of 
the railroad. His fellow brakemen on the train, also the 
fireman and caninawrane! in law regarded as his colaborers. 


7. hb , , 

Che conductor on the train is his superior, and he does not 
, ‘ . . ° " — ; “+ > a . Re és ' . . 

take the risk of the carelessness of his conductor, bat he 
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nated his colaborers 

The defendant excepted to that part which is embraced in 
brackets. And the Court further charged the jnry as 
follows : 


‘Now a railroad company may entrust this duty (é. e., 
to keep track safe) to others, a road master ora section fore- 
man, but it cannot by so doing escape the responsibility for 
its negligent nonperforn mance. The acts of its agents in this 
regard are its acts.” [t was claimed by defend- 
ant’s connsel in argument that this section foreman was a 
colaborer with this plaintiff and if any injury resulted from 
carelessness, it was the carelessness of the section foreman, 
or the road master. You will see that these instructions do 
not sustain the doctrine as claimed by counsel for this 
defense, but on the other hand that the Railroad Company 
is required to perform—to see that this diligence is exercised 
by men who may be entrusted with the duty of keeping the 
railroad track and the machinery in order,” to all which 
portion of the charge the defendant then and there excepted. 


We contend that the Court erred in directing the jury 
that the defendant was not entitled under the evidence to 
require plaintiff to assume the risk arising from the negli- 
gence of the road master or section boss, as that of a co- 
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laborer or fellow servant. The evidence showed that the 
supervision of the track was primarily in the chief engineer 
who has assistants under him in charge of divisions of the 
road, and under those are the section bosses and road mas- 
ters with their helpers. The road master has in charge a 


few miles of track, sav five or ten, and the section boss had 
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Keeping the track and road bed solid, and clear of ob- 
stacles. These servants were hired by the same master who 
hired the brakeman. The labors of the two called them 
along the same track where the negligence of either is liable 
to produce injury to the other. Do not these conditions 
make them fellow servants ‘ 

From the leading case in this country, reported in 4, 
Met., 49, Farwell vs. Rail Road Co., there has probably 
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which may be safely relied upon as determining the great 
majority of the cases decided by one Court or another of 
last resort to belong to this class. 

The most philosophical attempt to define who, among 
the various employees of a railroad company, are to be con- 
sidered fellow-servants is, in our judgment, to be found in 
a case which, until it shall be substantially modified, is the 
rule of law for the Fedral Courts of the United States, be- 
cause it is one laid down by this Honorabie Court, 109, U. 
S., 478: Randall vs. R. R. Co. 


L] 


Here the employee injured was a brakemen engaged in 
unlocking a switch, when he was struck by the carelessness 
of an engineer connected with another train than his own. 
Mr. Justice Gray in delivering the opinion of the Court 
says: p. 483 

“The general rule of law is now firmly established, that 
one who enters the service of another takes upon himself 
the ordinary risks of the negligent acts of his fe ‘llow-servants 
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“Nor is it necessary for the purposes of this case to 
undertake to lay down a precise and exhaustive definition 
of the general rule in this respect, or to weigh the conflict- 
ing views which have prevailed in the Courts of the several 
States; because persons standing in such a relation to one 
another, as did this plaintiff and the engineer of the other 
train, are fellow servants according to the very great pre- 
ponderance of judicial authority in this country, as well as 
the uniform course of the decision in the House of Lords, 
and in the English and Irish Courts, as is clearly seen by 
the cases cited in the margin. 

‘They are employed and paid by thesame master. The 
duties of the two being thet e to work, at the same pi: ice, al 
the same time; so that the negligence of the one in doing 
Lis cork Tt ; 7 ‘¢ the the na ing his Dp , 4 Neither 
works under the orders or control of the other. Each, by 
entering into his contract of service, takes the risk of the 
negligence of the other wrforming his service ; and 
neither can maintain an action for an injury caused by such 
negligence against the corporation, their common master.’ 

And since this case was decided, there have been added 
many more to the long list of cases cited by Mr. Justice 
Gray, in support of the above doctrine, among which we 
refer to the following : 

62 Tex., 267: Ry Co. vs. Rider. 

42 Ark., 417: R’y Co. os. Shackelford. 

60 Miss., 977: R’y Co. vos. Doyle. 

‘30 Minn., 31: Collins os. Ry Co. 


78 Ind., 77. 


54 Wis., 226. 

85 N. Y., 61: Slater vs. Jewett, Kec'r 

88 N. Y., 146: Murphy vs. R. R. Co. 

s8 N. Y., 481: Harvey vs. R. R. Co 

lt becomes important to know whether this rule estab- 


lished by a unanimous Court, has been substantially 


oe 


modified in any manner or to any extent. 

The next case before the Supreme Court of the United 
States in which this doctrine was invoked, is found in 112. 
U.S. 377, RB. RB. Co... vs. Ross. Anengineer had sustained 
iniury by reason of the carelessness Oo! the conductor of his 
train While this Honorable Court in a divided opinion 
maintain the doctrine that a conductor having control of 
his train and who operates it, stands in place of the corpor- 
ation towards those under his control, and therefore is not 

fellow servant wth the engineeer; yet it seems to us 
remarkable that the opinion of the Court makes no refet 
ence to Randall vs. Rk. R&R. Co., 109, U. 8., (supra). But 
we understand the court to announce its assent to the 
doctrine laid down in 129, Mass., 268, //olden ws. RB. R. Co.. 
tO limit the terms “Cow72077 ¢ mployme nt 
so as to say that any persons employed by a railroad 
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’ - 1 


Tans are hot ie] 


a 


mav be their labors.’ 
As we understand the two cases, the one in 112, U. S.., 
r marks of fellow servants as 
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laid down in 109 U. S.. to wit. ** Neither’ (of the fellow 


lacks one of the distinguishin 


servants) ‘‘works under the orders or control of the other.” 
In the Ross case it is in proof that the other employees of 
the train are all under the control of the conductor and fo; 
this reason we understand the Court to reach the conclusion 
expressed on page 394, referring to the courts of Ohio and 


Kentucky. 


‘“We agree with them in holding—and the present case 
requires no further decision—that the conductor of a rail- 
way tuain who commands its movements, directs when it 
shall stand, at what stations it shall stop, at what speed it 
shall run and has the general management of it and control 
OCeCT the Persons ¢ mploy d wpon LL, represents the CVom- 
pany, and therefore, that for injuries resulting from his 
negligent acts, the company is not responsible.’’ 

So far then, as this case in 112 U. 8S. goes, it presents no 
departure from the rule of 109 LU. 8. 

In 116 U. S., 642, RB. R. Co. vs. Herbert, we tind the 
next case in which the defendant below songht the pro- 
tecton of this doctrine, a brakeman complained of the 
carelessness on the part of the employee who had care of 
the repairs of cars and of putting them into service. Here 
the Court by divided opinion hold, p. 652, that snch super- 
intendent of repairs, was so far as that duty was concerned 
the representative of the Company and his negligence was 
its negligence; and that wnder the special Statutes of 
Dakota, the master of repairs is not a fellow servant with 
a brakeman. 

[It is noteworthy that this decision makes no reference 
to the rule laid down by the remaining opinion of this 
honorable Court in 109 U. 8. (supra). 

If the decision in 116 U. S. (supra) was designed to 
modify the rule laid down in 109 U. 38., we are led to en- 
quire why attention was not called to such modification ; 
and in view of the great weight of authority that approves 
the doctrine as one of the common law, that a master of 
repairs is a fellow servant with a brakeman or other em- 
ployee engaged in operating a train, among which author- 
ities we cite three unanimous decisions of the Supreme Court 
of Ohio—a Court Known throughout the country for its dis- 
position to give all reasonable protection to employees— 


covering a period from 1856 to 1886. 
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5 QO. S., 541: BR. BR. Co. v8. Barber. 

120. 8., 475: R. R. Co. v8. Wedd. 

420. 8., 318: BR. &. Co. vs. Kitzpatrick. 

nd in view of these considerations we contend that it 
was not the design of 116 U. S. (supra) to modify the rule 
so carefully laid down in 109 U.S., (s«pra) to such extent 
as to exclude the employees implicated in the case at bar 
from being classed as fellow-servants. We are inclined to 
advocate the doctrine which we labored in argument before 
the Hon. Circuit Court in this case to establish, that the 
general officer of a rail road company, who stands first éz 
charge of any department, should be held and stand in 
loco principis—representing the corporation; and the negli- 
gence of such chief officer would be the negligence of the 
corporation; and this doctrine would cover the cases, 112 
U. S. and 116 U.S8., as we understand them. But such 
standing in place of the corporation should not be extended 
to inferior employees having charge of small parts of any 
department, like a section boss on five miles of road. 

Let us inquire then if in any essential characteristic 
the employeesin the suit at bar fail to fall within the defin- 
ition given in 109 U.S. (supra.) 

The only point of dissimilarity lies in these words: 
‘The duties of the two bring them to work at the same 
place, at the same time,’’ but we contend that this is not 
meant to reqnire their usual, habitual employment, to be 
‘‘at the same place, at the same time ;’’ the remainder of 
the sentence shows the purport of this bringing together, 
viz., **so that the negligence of one in doing his work 
may inj Ure the other in doing his work. 

That being the material result of their being brought 
together, an insertion of the auxiliary ‘‘may’’ before the 
word “‘bring”’ in the quotation above made, will perhaps 
more fully give the meaning designed in those words, ‘‘The 


duties of the two (may) bring them to work at the same 
place at the same time.’’ It is certainly the factin the case 
at bar that plaintiff and the section boss may be brought by 
their duties *‘to work at the same place at the same time ;’’ 
but it is very plain that if the trackman reaches his post 
first, and does his work before the other arrives, ‘this negcli- 
gence may injure the other in doing his work,’’ though he 
comes along sometime later. 

And this we claim brings the case at bar squarely within 
the rule of 109, U. S., (SUpTa). 

We are disposed before leaving this interesting discus- 
sion to bring especially to the notice of your Honors a case 
found in 

8QO. 8., 251: Whaalen vs. R. R. Co. 

W. was engaged in repairs of the track of defendant’s 
railroad, and the carelessness by which he was injured was 
that of a passing train from which a fireman accidentally 
threw a stick of wood. ‘The Court held them to be fellow 
servants ; and their case presents the same substantial re- 
lation as between the plaintiff and the one charged with 
negligence in the case at bar; except this is the converse of 
that. Here the one negligent is the trackman; there, the 
trackman was injnred. But we can find no reason for pro- 
nouncing them fellow servants in 8 O. 8., and not fellow 
servants in the case at bar. 

All which is respectfully submitted, 
J. E. INGERSOLL, 
L. A. RUSSELL, 


Altorneys for Pl tf in Error. 
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STATEMENT OF THE CASE. 

The action below was brought by a brakeman to recover 
damages for injuries which he received to his person while 
he was engaged in attending to the duties required of him 
as such brakeman, and which he claims to have resulted 
from the negligence of the said Railroad Company. 

The petition below sets out the negligence charged in 
the following language : 

‘Through the fault and negligence of the defendant in 
permitting its road bed at said town to remain in an unsafe, 
Insecure and dangerous condition all of which was unknown 
to this plaintiff, his right foot was caught and held fast in 
said road bed, and while so caught and held, being unable, 
to extricate it, he was, without any fault on his part, 
but through the negligence and carelessness of defendant 


struck, jammed and run over by one of defendant's cars, 
so injuring his left leg as to necessitate its amputation and 
cause the loss thereof,” {Record jwige 3.) 
The defendant's answer denies that there Was any neg 
(Reeord pag 

Madison, the plainiff 

a frel~ht train with 

ofa brakeman, Dut canwat dis 

> track and the plank whieh was 

between the tracks for a roadway) 

crossing, and before he could extricate his foot, the oar 
Wheel came upon him and cauged the injury. 

During the course of the trial the plaintiff below called 
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several witnesses who against the objection and exception 
. . . . ‘oa 
at the time taken by defendant, were permitted to testify, 


as to alterations made at the crossing soon after the acci- 
dent, by the taking up of the plank and laying them down 
nearer to the rail. (Record pp. 11, 12, 13.) And it appear- 
ing that several hands together with the roadmaster and 
section boss who had charge of repairs of the track for a 
few miles, including the point of injury, were engaged in 
this alteration of the road crossing after the injury, the 
plaintiff was permitted against objection and exception by 
defendant to show by the testimony of a witness, John 
Gregory, what was said by the roadmaster in reference to 
the condition of the plank and rail—and one question 
involved is the competency of this evidence. 

In the further course of the trial, it was claimed in argu- 
ment by plaintiff below, that between the plaintiff as a 
brakeman, and the employee of defendant who had charge 
of keeping this part of the road bed in repair, Known as a 
road master or section boss, there was not the relation of 
fellow servant existing, and therefore that the plaintiff in 
his service for defendant as a brakeman took no burden of 


risk that might arise from the negligence of such road mas- 
ter or section boss. The defendant claiming that as the 
road master and section boss had charge of the repairs of a 
part of the track to the extent of a few miles including the 


road crossing when plaintiiif was hurt; these employees 
sustained to plaintiff the relat of fellow servants; and 
unless it could be shown U viant had been negligent! 


in the employment of them or had Knowledge of remisaness 
im their duty, it was not halle to plaintiff for injury caused 
by the negiigence of such road master or section boss, and 
the question thus involved arose upon the charge given ) 
the Court, and its refusal to charge aS reg vested by 
defendant. 

These questions are presented by a Bill of Exceptions 
signed by the trial judge at the February Term, 1884, the 


term at which the case was tried. (Record p. 21.) 
SPECIFICATION OF ERRORS, 

1. That the Circuit Court erred in the admission of 
incompetent evidence upon the trial. 

2. That the Circuit Court erred in its charge to the 
jury. 

1. In considering the frsé error assigned, we call 
attention to the fact that it embraces two classes of incom- 
petent evidence. 

(a) Evidence showing changes made in the planking of 
the road crossing directly after the accident whereby the 
plank was laid nearer to the rail of defendant's track. 

(6) Evidence of remarks and signs made by the road 
. master during the making of these changes indicative of 
his own judgement that the former condition of the crossing 
was defective. 

Upon the point (a) that changes were made directly after 
the accident. Several witnesses were called and permitted 


to testify in face of Defendant’s objection, and exception at 
the time made. Wequote from some of these: (Record 


Wy. Fe. howe Hi. Record }). 12) I think, if [ remember 
right, the injury was jus! abhont noon. 


©. And this was some time after? 


(). What did you see ¢ 

o which question and testimony defendant then and 
there objected, and the Court overruled said objection, and 
permitted said witness to testify in answer thereto to the 
jury ; and to said ruling defendant then and there duly 
excepted, and said witness answered : 

A. Isaw them take up the planks! 

(v2. Who take up the planks? 

A. Johnny King and his men. 

() W ho is Johnny King ; 

\. He is the section boss. 

(). With regard to the position of the plank they had 
taken up at this point, at which this injury is said tc have 
occurred, in what position did they place those they had 
put in instead of the ones taken out? (Objected to.) 

(). State what they did where they put those planks? 

Objected to by defendant; objection overruled by the 
Court, and to said ruliug and the admission of said testi- 
mony, defendant then and there excepted. 

A. When they puc it down they put it about two inches 
from the rail. 

Five other witnesses testified upon the same matter to 
the effect that while the plank was, before the accident, 
about three and a-half inches from the rail, it was changed 
and put down about two inches from the rail. (Record, 
marginal, p. 24.) | 

That such evidence must have great weight with a jury 


seems to go without saying—in truth it is very plain that 
the impression thus to be made furnishes the motive for its 
introduction. <A jury will be expected to conclude, by the 
aid of counsel in argument, if not of their own thought. 
“Why! the Rail Road Company, themselves, see plainly 
enought that they are in default here, for they go right to 
work after the accident and mend this.’’ But the current 
of authority is strong for the doctrine as laid down in 
Pie ree oj Railroods,p. 294 

‘‘Additional precautions and safeguards taken by the 
company after an injury are not admissible to show its 
negligence.”’ (see eases cited by Pierce. ) 

In addition to the many cases cited by the learned 
author to gg this principle, 

We cite: , N. Y., 547, Baird vs. Daily; 

45, lowa, 27 ; 
And 11, Am. & Eng. Ry. cases, 170: Morse vs. Ry. Co.. 
decided by Supreme Court of Minn., in which reversing the 
doctrine maintained in several prior volumes of their re- 
reports, they stand by the doctrine above announced 

Pierce. 

(b) Evidence of remarks and conduct in shaking his 
head by the road-master when he went to make the repairs, 
are also incompetent evidence. Record p. 14. 

“John Gregory. Q. You may state whether or not 
you saw either of those persons, Callopy, road master, and 
John King, section boss, or both of them there at the time, 
(after the accident. ) 

A. Yessir, I did. 

(. At the crossing ’ 

A. Yessir. 

Q@. You may state whether anything was said by Mr. 
Callopy to Mr. King in your presence ? 

A. Yes, sir. 


(. Upon the subject of the condition of the plank % 
A. Yes, sir. 
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©. What wasit? Objected to by defendant. 

The Court. *He could not bind the company by any 
statement he wonld make as to the then present condition. 

A. Why he shook his head to Mr. King, and took out 
his rule and measured it, and said to Mr. King, it was too 
far off and you had better fix it. 

Defendant by its counsel then moved the Court to strike 
out the last answer of the witness from the record. 

Motion overruled by the Court, and to said overruling 
and permitting said testimony, to go to the jury defendant 
then and there excepted.”’ 

To show the drift of this evidence and the force which 
plaintiff's attorney expected it to have upon the jury, he 
called said King and put to him several questions. (Record 
p. 16.) 

@. What did you understand Mr. Callopy to mean 
when he said that the space between the plank and the rail 
might be a little nearer { 

~ seas supposed he wanted it a little nearer prob 
ably. 

(. But you understood when he said that it might be 
a little nearer, that it owght to be a little nearer / 

A. Well, I generally use my own judgement ! 

Q. Now how soon did you take up that plank after 
Callopy said that? Objected to by defendant. Objection 
overruled by Court, and defendant then and there excepted ¢ 

A. After dinner.” 

Here the plain object of plaintiff's attorney was to 
impress on the jury the opinion or judgment of defendant's 
Road Master Callopy as expressed just after the accident, 
that this crossing was defective—such an expression of an 
opinion at such time was incompetent. 

Pierce on Railroads, p. 294. 

“The declarations and admissions of the Company’s 
servants are admissable only when a part of the ves geste. 
Although made on the day or at a short distance from the 
scene of the injury, the nearness in time and place do not 

qualify them if they are not a part of the transaction.”’ 

The authorites cited in the foot note are numerous and 
pertinent, and while the Court seemed to comprehend that 


7 
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these were not admissions sz/fficient to bind the defendant, 
yet it was proper for the jury to pay some attention to 
them as tending to prove a defective track and therefrom 
negligence on part of the defendant. 

It is true the Court in the course of its charge to the 
jury made a partial effort to counteract the force of a part 
of this evidence ; so far as it embraced acts done by King, 
but the court merely limited the force of them as admis- 
sions, but the Court does not exclude this incompetent 
evidence entirely from the jury, as it should have done, and 
then, it may well be doubted if the impression made by 
its admission could be overcome, certainly it would not be 
an antidote to give a mild denial of its competency for one 
purpose, and still leave it for another ; to deny its compet- 
ency to establish an admission of carelessness against the 
company, and yet-permit it to stand as some evidence of 
deficiency in the former work done, and to that extent evi- 
dence of negligence. 

On page 20, Record, the court say : 

‘‘ Now during the progress of the trial, evidence was 
allowed to go to you of what was done immediately after 
the accident by Aing, the section foreman; with the 
reservation that a ruling would be made upon that subject 
at the proper time. Now | direct you gentlemen that the 
factthat Mr. King, the section foreman, immediately after the 
accident, take up the plank and put down a new one placing it 
closer to the rail than the one removed is nol lo be regarded 
by you as an admission of the defendantof the defective 
character of the crossing. After the injury had happened 
these employees of the Railroad Company have no right 
to make admissions that will bind the corpuration. They 
may make admissions in the discharge of duties that will 
bind the corporation but after it is over in giving their 
relauion of how it took place they cannot make admissions 
that will bind the corporation behind them for injuries 
resulting from an act that is not shown to be carelessness 
by the evidence prior to and at the time when the injury 
was inflicted. That being the general rule then, the section 


foreman could not do anything that would bind the Com 
pany, and, therefore, that line of testimony presented 
before you will not be considered by you as a circumstance 
to prove that its railroad track was not in a reasonably safe 
condition at the time; it is not to be so regarded by you.” 

An important part of this charge is misleading in one 
respect at least, to wit, so far as it deals wih efforts made 
by employees of a corporation after an accident in telling 
how it took place. 

Now there had been no evidence by King or any other 
employees of this sort; and the remarks of the Court con- 
fuse the proof that had been given of what was done after 
the accident by way of repair; with proof of what might be 
said by employees in accounting for the accident. 

And, as we have before remarked, the Court did not Im- 
press upon the jury that the evidence given to show what 
was done after the accident was incompetent for any pur: 
pose of proving negligence in defendant; but only cautioned 
the jury against using itas an admission by defendant of 
the defective character of the crossing. They might reject 
it as an admission and still hold on to it as evidence of the 
opinion held by defendant’s servants that before the acci- 
dent the crossing had been defective. 

Again, this direction of the Court only deals with what 


King did. Leaves untouched the conduct and remarks of 


Callopy, the road master, and unwithdrawn tlie testimony 
of four or five witnesses as to what they had testified about 
the changes made right after the accident. 

We submit to your Honors, that the gates were opened 
very wide when this evidence was let in; the effort to dis- 
abuse the minds of the jury of its lorce was very feeble and 
partial, and its natural effect was to work a great injustice 
to the defendant. 


IN THE 


a 


4 Supreme Court of the United States. 


October Term, 1887. 


No. 


-THE-N. Y., LeE. & W. BR. R. CO., 
Plaintiff in Error, {- 


GEORGE R. MADISON. me 
Defendant in Error, 


Wet Ben" 6 8 he He Bt ee uti 


. BRIEF FOR DEFENDANT IN ERROR. 


Be Big Aion Ha Me Bool 1 By 4) te te NAese 


— 


EDWARD S. MEYER, 


Attorney for Defendant in Error. 


pany, 


oe 


tO prove 
condition 


t 


by empl 


how } 


+ 


loreman col 


before Vor 


respect at 
‘ 


Now 1 


employees « 


dent the c¢ 


¥ , , P| 7 a 
ild not do anything that would bind the Com 
+] ' rs Ts} ‘ aL Ti, rim iy presented 
. 4 
1} | . j — ‘ Ty, ‘ 
WILL TO’ DB considered OV vou us a clrenumstance 
‘ : | > | ol : i, ] 
Mab tS railroad rick Was notin @&@ rensonabliv sate 
| ak » * " .. , ‘ ‘ + : j : 
“at Lhe time: 11s no . OO Preyvara by You 


An important part of this charge ts misleading ln One 


I ry +, " 4 ; : , ‘ rt i. ’ + by 4+} ’ ‘ 
it?s . ti? Wil. =) ii as ; i Witt PLLOTTLS Trhile o 
ees of a corporation al chdent in telling 
c pies 
mere ti Ld peeh no eVvldell 1) \ Ning Or any othel 
’ thy} uf ’ h , »?? » yi . | Ti > } ' . 
i t(tTiiS SOT, “nee | it 4 eirTns i) i iit i) tu Con} 


fuse the prool eine had Deeh Giveli | what was done aiter 
ent by wav of repair; with proof of what might be 


Sala by t mploy ees Inaccounting for the aceid nt. 


as we have before remarked, the Court did not im- 


ithe turv that the evidence yvmiven to show what 


after the accident was incompetent for any pur 


ving negligence in defendant; but only cautioned 


. : 9 . . 7; : , 
UusinY ILas an @Gd77188707) pi (hese ndant Ol 


cITiSt 


ive character of the crossing. They might reject 


itas an admission and still hold on to it as evidence of the 


] 


opinion held by defendant’s servants that before the acci- 


ossing had been defective 
i. = SS ne : : ‘ i ’ ae wed i } ‘ 
this direction of the Court only deals with what 
rr } } } ’ 
Leaves untouched the conduet and remarks of 


, 7 . 
eC POd master, and unwitharawn | eStIMONY 


five witnesses as to what thi \ had testified about 


We submit to your Honors, that the Tates Werle opened 


> 


when this evidence was let in: the effort to dis- 


minds of the jury of its force was very feeble and 


+ ; 


artial « 7 " a] ne 1 le ; — sminetic 
partial, and its natural effect was to work a great Inypustice 


= << 


* eo 
——-. 


N THE 


~4 Supreme Court of the United States. 


October Term, 1887. 
| No. a6. 


THE-N. Y., Le E. & W. R. R. CO., 
Plaintiff in Terror, 


a | GEORGE R. MADISON. 
r Defendant in Error. 


* . - - 


; | EDWARD S. MEYER. 


Attorney for Defendant tn Error. 


et 


= 


i 


4 
% 

ie 
' 

’ 

: 


| 


—_— 
eng 


lle arya a 


IN THE 


~# Supreme Court of the United=States..% « 


October Term, 1887. 


No. 66. 


THE N. Y., L. E. & W. R. R. CO.., 
Plaintiff in Error, 
GEORGE R. MADISON. 


Def. ndant in Error. 


Bete Og Fe Ge ME OVO STS 


Brief for Defendant in Error. 
STATEMENT OF THE CASE. 


The action below was brought by George R. Madison, 
a brakeman in the service of the New York, Lake Erie 
& Western Railroad Company, against said Company, 
to recover damages for injuries to his person received 
by him while in the proper discharge of the duties of 
his said employment and which he alleges were caused 
by the negligence of said Company. 

The petition below sets forth the negligence com- 


plained of in the following language : 


r day of July, 155 3, 


aiter a train ofr cars Operated Dy‘ said detendant. and 
' . ’ ° ’ ’ : 7 . ; ° 
" On WN! 1 train he Vas empioved as aforesaid. had 


“stopped at the town of Mantua, a station along the 


5; : 
7° . : >= . . 4 . « ' 1; > ~ 
iine ot Said company, in the division and district alore- 
| « 
‘said, it became necessary in the course of his duties to 


oor . 4 ' 
tep between two cars of said train for the purpose 
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foun ipling them, and while so engaged, without 
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ne ) of the defendant in permitting its roadbed 
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it Said town to remain In an unsate, insecure and cian- 


‘“*oerous condition, all OF Which Was unkKnOoWwnN to this 


plaintiff. his right foot was caught and held fast in said 
“roadbed, and while so caught and held, being unable 
“to ext te it, he was, without any fault on his part, 
‘but through the neglivence and carelessness. of the 
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lefendant, struck, jammed and run over by one of the 
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[he answer ot the detendant below admits the em- 
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pio \ ment; GenieS tnat LNeCTC WaS any Nhe vyilgence OfNn Its 
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part; and charges contributory negligence on the part 


of the plaintiff below as the proximate cause of the 1n- 


lt appeared in evidence that after the train, a local 
freight train on which he was serving, had stopped at 
the station at Mantua, the plaintiff below, acting under 
instructions received:-from the conductor of the train, 
stepped between two of the cars thereof for the purpose 
of uncoupling them. That in so doing, his view being 
somewhat obstructed, his foot was caught between the 
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rail of the track and a plank, located between the 


rails thereof and which formed part of a highway 


TT. 


crossing, and then was, and for some months had 


been ragged, out of place and repair, and insecur 
t Cons . Vic £ Pall, x ‘ . + | 
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fastened. That without waiting for the plaintiff below 
to come out from between the said cars, and while he 
Was SO held fast and unable co extricate his foot. and 
before he was able to complete the uncoupling, the con- 
ductor carelessly signalled the engineer to move for- 


ward the train. wl 


ich was immediately done, and the 
car wheel coming upon the plaintiff below, he was in- 
jured as in his petition described. 

It also appeared that by reason of the defective con- 
dition and position of the plank at the time of the injury 
—and for some months prior thereto the Space between 
it and the rail had been enlarged to a width of from 3% 
to 4 inches; and that when in proper repair the space 
required for operating and running the company’s trains 
was but from 2 to 2% inches. 

It further appeared in evidence, that the company’s 
road-master, Mr. Collopy, had control of the entire road- 
bed and track within what was designated as the Mahoning 
dfvision of the road, in which the injury occurred, cover- 
ing a distance of some fifty miles; that he had authority 
to employ and discharge the section-foremen therein, 
and was charged with the supervision of construction 
and repair; that Mr. King was the section-foreman for 
the section embracing some five miles of the road, and 
including the point at which the injury was received; 
that he was under the general control of the road- 
master, Collopy ; and had a gang of men under his 
orders, whom he employed and discharged at his pleas- 
ure; and that within his said section, foreman King 
was charged with keeping the road-bed in repair in 
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‘7. Divers errors, it is said, are shown by a bill of 
‘exceptions. The record contains a paper called a bill 


: , ne , 
‘ol exceptions, Dut we are not al liberty to consider It. 


‘The cause was tried. verdict rendered. motion for a 
; <r 
“new trial overruled, and sentence pronounced at the 


‘October term. 1880. In fact. the case was finally 


‘terminated at that term: but there was no entry made 
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journal of the court within thirty days after the ex- 
‘piration of the October term, but, as already stated, it 


‘was not entered in the minutes of, or as of that term: 
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‘and, according to the principle of cases decided by 
“this court, we are not permitted to disregard such 
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omission. Unless the statute is complied with, a bill 
“of exceptions cannot legally be regarded aS part of the 
“ record | Pages 623 and 624. 
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“and we can but affirm the judgment of the Court of 
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filed “now for then as of the said February term, A. D. 
1884;° dut nowhere authorizes or directs tt to be made part 
of the record. 

If. therefore, it be tr ; announced bythe Honorable 
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: + Ss se? + las +e 4 . “> , _ i = } ‘4 ? 
Supreme Court of Uhio, in the case last cited, that Be- 
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recora, then, we respecttully submit, this Honorabl 
« *)) + . : : ‘% 
-¢ : . 7. * . 5 ' .* . " 2 s ; 
\ ourt will not consid | Dapper in que stquon aS a Dill 


of exceptions, but will wholly disregard it in determining 


the case at bar. And if so, the conclusion ts inevitable. 
. —the evidence in the case not being before your Honors, 
“the questions made in argument by counsel do not 
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“can but affirm the 


ans 
_— 
— 
~? 
, 
ce 


arise. and this honoral 
judgment of the Circuit Court. 


Our position in this regard is also sustained by the 


rule in the cases of. 
Muller vs. Ehlers, 91 U. S. 249. and 


Hunnicut vs. Peyton. 


~ 
- 
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. 
~~ 


2. The evidence claimed to be incombetent.—and which was with- 
- tho “y Maratan + fgiew ~~ . ~ —F ‘4 wa . J » 
drawn from the consideration é@ jury.— Was reievant as part of the 
a Te ea soe oxanweenen >? .% p 227 i . m7 + . . fm " + —_ —T : » 
res geste. even thougn if ais ed ine immediate repair of ine de- 


Sa» teens "At 4- AA ' ? . : "4. =e + * ~#, . +, . 
ective roadd-bed Oy thé road-master and section /Oremaun., 


it } . ool j » be oJ » be > : . ~ . 
It will be observed, that the testimony in question was 


. ; . of; . > e% y * » " ‘ . : . al ~ 
connned to circumstances and transactions so neariyv con- 


as 1n ali talr- 


5 ° , } nN ] , y ’ ” , —_— 
ness. we sudmiG should nave been done, the relevancy 
- - _— 0S anne fae — 1 t] i 
ot the part set torth would more tullvy appear, and the 
: s A 


connection of its subject matter with the transaction as 
part of the res geste, be clearly established. 

In the hrst case cited by us on this subject, Morse US. 
Ry. .Co., 30 Minn., 465, it was sought to show, that 
the defendant repaired or changed the switch, alleged CO 


Mave peen defective. over one year alter the accident, 


and after it had been removed to another place. This 


| 
the Honorable Supreme Court of Minnesota, overruling 
the former holdings of that Court in that regard, held to 
be incompetent, and then, on page 468, announced the ae | 


true rule in regard thereto, as we claim it to be, as 


‘But, if competent, such evidence is only so as an 

imission of the previous unsafe condition of the thing 
‘repairegl or removed, and, to render it admissible as 
such. the act must have been done so soon after the 
.ccident, and under such circumstances as to indicate 
lat it was suggested by the accident, and was done to 
“remedy the defect which caused it. All courts who 
‘‘admit the evidence at all so hold.” : ” « 

It is true the Court state that, on reflection. the evi- | 
dence should not be admitted at all, and add. in support 
of the conclusion reached, that 

‘‘A person may have exercised all the care which the 
‘law requires, and yet, in the light of his new experi- 


Mee 


« . — , , 
*“‘ence, alter an unexpected a ladent Nas occurred, and as 
~ . ; , ** . a 
. - " - . - ‘ . .- & > " . : . é . 
2 measure of extreme caution, he may adopt additiona! 
. ’ 


* 5 ‘ cv? 4 ‘ 
Salt YP Uda Us, 
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In | 1 ¢ Sf S 1s Sus ~ OV tnat Ho } ryié ( ‘ ’ 
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] t } a 4 
’ t ‘ . tia ’ treet . 414 iy 4 at =" 
we ao nol O COUTS* evidence Vouk rt) co 
‘ | * **% , . ’ 
toot - irys —s s> - — ' mae r . - — , — ; 
p' tent Or aamMissibic, Bui fi iSé@ di Oar, where tne evidence 
- "ib “s) ye f 59) y ’ f ‘ a } rnp ’ 73 ; wale > » o- . ¢ : oo s3 tw / ‘ a ’ 
Sit il .' ‘ Op iu sé e i} Thai lfé Di ‘ ij a’ ; ilé ion Ue ; ul é + ii life 7 lait pif fie 
fy Arkh - TT, 1. hi Le mas 7% ; ‘Acc ma uh -in 4 . _ “ty poet, s _ laweea 
fracR, at a public nignWay crossing, upon the main streéi Q village, 


was permitted, with full Rnowledge of the fact, to remain for months 
in a ragged, loose, and insecure condition, and so far out of place 
as to iéave a space Deiween ti and the rail of the tracrR of trom lnree 
and a half to four inches in wiath,—there is established such a con- 
dition of things as would carry notice to the minds of the most or- 
dinary persons—however unfamiliar with the construction of railroads 
they might be—that its unnecessary continuance for a-single hour would 


be negligence of the grossest and most reprehensible character. 


; 
' 


In such a case—wherein the verdict of the jury is based 
upon the facts stated, we submit, there can be suggested 
no possibility of injustice resulting from its admission, 
and no reasonable ground for its exclusion. 

All of the other cases cited by us on this question, we 
confidently submit, sustain fully our contention in this 
regard, 

In the case of Casey vs. Ry. Co., 78 N. Y., 518, wherein 
the same question was raised, the Honorable Court of 
Appeals of New York say, on page 523: 

‘The testimony of the witness McLeary, as to what 
“occurred after the accident, was properly admitted. 
“It was merely following up the evidence which had 
‘previously been given by the same witness, and con- 
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‘stituted part of the transaction. No improper use could 
‘lawfully be made of such evidence, and the court, if 
, would no doubt have instructed the Jury 


In the case at bar, the Circuit Court not only instructed 


} e™ — l, eal ‘ : 
the jurv in that regard, but went to the full extent of with 
oe ar tj th, vidence complained yf from the 
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Awain, there was other competent prima facie evidence 


on the same point in the case, and, therefore, under the 
rule in the cited case of Cooper us. Coates, 21 Wallace, 105, 


there can be no ground for reversal of the judgment. 


3. The Circuit Court did not err in its charge to the jury. 


The only allegation of error in the Circuit Court's 
charge to the jury, to which the attention of this Honor- 
able Court is invited in the brief of the learned counsel 
for the plaintiff in error, aside from the instructions 
regarding the evidence alleged to have been improperly 
admitted, is to the effect; 

lst. That the court erred in refusing to charge the 
sixth request of counsel for the defendant below, which 


request was in the language following, to-wit; 


li 


oo Vi. Neglect On the part of a fellow servant to search 


‘for and correct a defect if one existed at said crossing, 


. ; . , : : 
‘is such a risk as is included in the risks assumed by 
, am ¢ . , , 2 
8 ’ " i " . '*y ' 9° * a 
plaintiff in entering into defendant's servants. 
a ~ 
? 
And. 
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The defendant below excepted only to the part em- 
braced within the brackets, and also to the following 

further charge of the court 
‘Now a railrod company may entrust this duty (1. e., 
ae keep the track sate) to others, a raad-master or a 
“section-foreman, but it cannot by so doing escape the 
‘responsibility for its negligent performance. The acts 
“of its agents in this regard are its acts. * * * It 


| ‘was claimed by defendants counsel in argument that 
‘this section-foreman was a co-laborer with this plaintiff 

‘and if any injury resulted from carelessness, it was the 
a ‘carelessness of the section-foreman, or the road-master. 


‘You will see that these instructions do not sustain the 
‘doctrine as claimed by counsel for this defense, but on 
“the other hand that the Railroad Company is required 


‘) 


is 
"to periorm—to see that this diligence is exercised 


‘by men who may be entrusted with the duty of keep- 
‘ing the railroad track and machinery: in order.” (Brief 


In the language of their brief, (page 10) the only 
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We respectfully submit that there is no error in the 
charge of the Circuit Court in this regard, and contend 
that its instructions to the jury are in full accord with 
the rule of the common law which has not only been 
followed in the ablest and most authoritative decisions 
of the courts of last resort of the several States, but, in 
a series of most profoundly considered and adjudicated 
cases, has been uniformly recognizea and applied by this 
Honorable Court itselfi—even in all of the cases cited 
by the learned counsel for the plaintiff in error. 

The citation of the case of Farwell vs. Ratlroad Co.. 


4, Metcalf, 49; as the leading case in America, in sup- 


port of the claim of the plaintiff in error, only illustrates 
inon what slender thread the learned c e] are will 
uUpol Wildl oit ci i tre AU tne Cal re 4 COUNS( Aft Wil 
ing to susp nd their case, even before SO exalted a 


tribunal as this. They have failed to recognize the 
clearly defined distinction between the marked features 
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of that case and those of the one at bar: in fact. the 


ile 4 pa ea ey ee ey 
underlying principle of the rule in the cited decision, we 


submit has been 1onored o1 wholly lost sight of in its 
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attempted application to the case now under considera- 
tion. 
The facts of the cited case. as stated in the second 


paragraph of the syllabus, were as follows: 


“A railroad company employed A., who was careful 
‘and trusty in his general character, to tend th 
‘switches on their road; and after he had been long in 
‘their service, they employed b., to run the passenger 
‘train of cars on the road; b, knowing the employment 
‘and character of A. //ed, that the company were 
‘not answerable to Bb. for an injury received by him, 
‘while running the cars, in consequence of the careless- 
‘ness of A. in the management of the switches.” 

While it is true that upon an agreed statement of facts— 
fully setting forth all the circumstances of the case —the 
Court held that the defendant company was not liable, it 
was exceedingly careful not only not to deny or ignore the 
rule for which we contend, but, clearly, and with re- 
markable terseness, stating the distinguishing features 
of the case before it for adjudication, which, in the judg- 
ment of the Court-—-somewhat hesitatingly declared — 
carried it beyond its application, recorded its recognition 
and approval of the rule itself, in the following admirable 
language: | Page 61. 

‘‘In coming to the conclusion that the plaintiff in the 
‘present case, 1s not entitled to recover, considering it 
“as in some measure a nice guestion, we would add our 
“caution against any hasty conclusion as to the applica- 
“tion of this rule toa case not fully within the same 
“principle. It may be varied and modified by circum- 
‘stances not appearing in the present case, in which it 
“appears that no wilful or actual negligence was im- 
‘puted to the corporation, and where suitable means were 
“furnished and suitable persons employed to accomplish 
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ie loss to have been caused. by the 
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‘chance the switch, in Ais not doing so in the particular 
‘ease. the court are of the opinion that it is a loss for 


which the defendants are not liable. and that the action 


‘cannot be maintained. 
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lefendant. The defendant contends that 
e-builder, road-master and section-boss were 
the intestate in running its trains 
‘and operating the road, and that their negligence and 
‘want of care are not in law imputable to it; that tt is 
‘not liable for the consequences thereof to the intestate 
‘or his representatives; and that the consequences of 
ivence were one of the risks which the intest- 
‘ate assumed when he entered upon the employ- 
“ment. 
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Then, after a somewhat lengthy review of the more 


important American and English authorities, the Honor- 
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able Court declare, on page 92 
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‘The doctrine now established by the United States 
‘Supreme Court, and by most of the courts of last re- 
‘sort in the several States, holds the master liable to his 
‘workman for injuries sustained from the negligent per- 
‘formance of duties which rest, by the-relation upon the 
‘master, whether the master performs such duties person- 
‘ally or through an agent or servant. Says Mr. Wheaton 
‘in his work on Agency, s. 232: ‘It is important to re- 

‘member, that the master is liable, where th negligence 
‘to the offe nding po iovceery was astoa duty assumed by th 
sesh master as to working-place and machinery. * * It 
‘is not enough for him to employ competent workmen 


‘to construct his apparatus, lf an expert, he must in 
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burg Ky. Co., (supra.) thus conclude, on page 94: 


‘When the case of //urd vs. The Vt. & Canada R. R. 
‘Co., (supra.) was decided, the liability of the master was 
‘held to be dependent upon whether the servant whose 
‘negligence caused the injury and the servant injured 
‘were fellow-servants in a commone mploy ment or work. 

* * * But this test while determinative tn a great 
‘number of cases, as we have seen, tt has been abandoned, 
“both in England and this country, and in lieu thereof the 
‘master's liability has been made to rest upon whether the 
neolts PENCE AVOSE an the o ry oVMAaANCE of a aut ‘tio’ the Care- 

“ful dischar Ve OF ti hich | le becante re spon Sie when he as- 
“sumed the relation of master to the injured servant. On 
‘these principles which we think furnish the true ground 
“upon which the master’s iia ity, and on the American 


‘application of them, the charge of the County Court in 
‘the particulars to which exc ptions were taken contains 
‘no error. he American doctrine holding the master 
iabl negligence of his servant while discharg- 
‘ing a duty which the master owes to a general work- 
| the general 
safety of the traveling public than the English doctrine 
innounced in MWelson.vs. Merry, (supra.) The bridge 
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“tent, watchful, and prudent directors, who exercise the 


si oreatesi caution in the Seriection ofa superintendent Or 
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renerai manager, under whose supervision and orders 
“its afiairs and business. 1n all of its departments, are 


‘condur ted. he latter, in turn, May observe the Same 
‘caution in the appointment of subordinates at the head 
‘of the several branches or departments of the company’s 
‘‘service. But the obligation still remains to provide and 
‘‘maintain, in suitable condition, the machinery and appar- 
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‘atus to be used by its employes,—an obligation the more 
‘Important, and the degree of diligence tn its performance 
‘the greater, in proportion to the dangers which may be 
‘encountered. ‘hose, at least, in the organization of the 
‘corporation, who are invested with controlling or super- 
“jor authority in that regard represent its legal person- 
‘ality ; their negligence, from which injury results, is the 
“negligence of the corporation. The latter cannot, in 
‘respect of such matters, interpose between it and the 
‘servant, who has been injured, without fault on his part, 
‘the personal responsibility of an agent who, in exercis- 
‘ing the master’s authority, has violated the duty he owes, 
‘as well to the servant as to the corporation. 

‘To guard against misapplication of these principles 

ve should say that the corporation is not to be held as 
‘“vuaranteeing or warranting the absolute safety, under 
all circumstances, or the perfection in all of its parts, of 
‘the machinery or apparatus which may be provided for 
‘the use of the employes. /ts duty in that respect to its 
‘employes is discharged when, but only when, its agents 
‘whose business it is to supply such instrumentalities, 
“exercise due care as well in their purchase originally, as 
‘in keeping and maintaining them in such condition as to 
‘be reasonably safe for use by employes.” 

In following their citation of Farwell vs. Ratlroad Co.., 
in the 4th of Metcalf, with the case of Randall vs. R. RK. 
Co., 70g U. S., 78, and the application they seek to make 
of the principles therein enunciated by this Honorable 
Court, the learned counsel for the plaintiff in error have 
been singularly unfortunate in failing to discern or recog- 
nize the underlying philosophy of the decision, and its 
entire harmony with the rule which we seek to have 
applied to the case at bar. 

In that case, the plaintiff, a brakeman whose duties 


required him to draw the switch-bar in the yard of the 


defendant company, where there were a great number 
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of tracks, to allow his train to pass on to another track, 
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employment of a careless engineer, etc. 
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it appears from the statement of the case, on page 


[here was no evidence that the tracks were im- 
‘properly constructed, or that the engineer was unfit 
‘for his duty. The other grounds of action relied on 
“were improper construction and arrangement of the 


‘switch; negligence of the defendant in running’ its 
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‘engine, by an unskilful and negligent engineman, 
alleged to have been engaged in a different service 
for the defendant from that in which the plaintitt was 
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“engaged; and omission to comply with the require- 
‘ments of the Statute of West Virginia. 

“At the close of the whole evidence (of which all that 
‘is material is above stated), the court directed the jury 
“to return a verdict for the defendant, because the 
‘evidence was such that if a verdict should be returned 
‘for the plaintiff, the court would be compelled to set it 


aside. 
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Mr. justice Gray in delivering the opinion of this 
Honorable Court in that case, affirming the judgment of 
the Circuit Court, most forcibly States: 


1. “Itis the settled law of this Court, that when the 
‘evidence given at the trial, with all the inferences that 
‘the jury could justifiably draw trom it, is insufficient to 
‘support a verdict for the plaintiff, so that such verdict, 
‘if returned, must be set aside, the court is not bound 
‘‘to submit the case to the jury, but may direct a verdict 


‘and his witnesses was too slight. A railroad yard, 


‘for the defendant. * * And it has been decided by 


‘the House of Lords, upon careful consideration of the 
‘previous cases in England, that it is the duty of the 
‘judge to say whether any facts have been established 
“by sufficient evidence, from which negligence can be 
‘reasonably and legitimately inferred; and it is for the 
‘jury to say whether from those facts, when submitted 
‘to them, negligence ought to be inferred. 


“Tried by this test.” continues Mr. Justice Gray. 


‘there was no sufficient evidence of negligence on the 
‘part of the railroad company in the construction and 
‘management of the switch to warrant a verdict for the 
plaintiff on that ground. ‘The testimony of plaintiff 
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‘“number of tracks and switches close to one another. 


“ond anv one who enters the service otf a railroad cor 
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‘and efthciently worked by standing opposite the lock, 
‘midway between the tracks, using reasonable care; 
‘and it was unnecessary, in order to work it, to stand, 
‘as the plaintiff did, at the end of the handle, next the 


pe adjacent track. 


Thus it clearly appears, that this Honorable Court 


based its judgment exonerating the defendant company 


solely upon the fact that there was no evidence to show 


that the company, or any of its servants or agents had 


been remiss in the discharge of any of its primary duties 


toward the injured servant. 
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Respectfully, 
EDWARD S. MEYER, 
Attorney for Defendant in Error. 
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The N. Y., L. E. & W. R. R. Co., 
Plaintiff in Error. 
VS. 


GEO. R. MADISON, 


Defendant in Error. 
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ARGUMENT IN REPLY, 
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J. E. INGERSOLL and L. A. RUSSELL, 
Attorneys for Plaintiff in Error. 
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Supreme Gourt of the Gnited States. 


October “Term, 1887. 
No. 6€ 


The N. Y, L. BE. & W. R. R. Co., Pltff. in Error. 
Us. 


GEORGE MADISON, Deft. in Error. 


ARGUMENT IN REPLY. 

The learned counsel for defendant in error make some 
statements as to what appeared in evidence showing that the 
crossing where Madison’s foot was caught had been for some 
months much out of repair. (p. 5. deft’s brief.) 

If there were any question before this honorable Court de- 
pendent upon the evidence in that particular, we should take 
issue with the learned counsel on this point, as well as upon 
the evidence which he claims (p. 4 of the brief) was elicited 
from the section foreman King by his cross-examination; and 
even if the evidence shows the width of the opening between 
the plank and the rail to be as our opponent claims, we should 
maintain in regard thereto 

That there be a slot or space between the rail and the 


planking at the highway grade crossings of railroad tracks 
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‘under order of July 21, 1884, journal 15,458,” referring to 
a journal entry found at the bottom of p. 60. 


Then follows what the clerk has referred to in the fo 
roing order as the ‘‘ following bill of exceptions,” and 
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words ‘S¥)2. Defendant’s Bill of Exe ptions, wnd sets forth 
in the usual form a Bill of Exceptions, beginning with thi 
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(2) what its own workmen sand about the Improper cond) 
tion of things, and the record no where shows that there 
was other sufficient evidence wrncontradicted, to establish the 
negligence so claimed to exist. 

We contend that when a defendant in error seeks to apply 
the principal that a court of error will not reverse a case be- 
cause of the admission of improper evidence if there was 
other evidence tending to the same point, he is subject to 
this rule, that he must make it 


‘Appear deyond a doubt that the error complained of 
‘neither did prejudice nor could have prejudiced the party 
‘‘against whom the error was made.” | 
We quote this rule as announced by the Honorable Court 
in db Wal, 796, Deery vs. Craigq. 

The same doctrine is affirmed in 17 Wal. 630, Smith vs. 
Shoemaker, in these words: 3 

‘*When it is argued here that an error in the Court below 
‘‘worked no injury to the party complaining, the fact that it 
‘“‘worked no injury must be made to appear beyond question. 
‘‘If it is only seen by a mere preponderence of evidence and 
‘the error is substantiated, the judgment must be reversed.’’ 


See also upon same point: 

104 U. S., 625 (630), Moores vs Nat. Bank. 

110 U. 47 (50), Gilman vs. Higby. 

119 U. 5. 99 (103), R’y Co. vs. O’Brien. 
In further support of our contention that what was done 
by the Railway Company by way of changing the position of 
the plank at the place Ol the accident, on the 
afternoon of the day and sometime after the accident, and 
what was said by the employe then making the repairs, as to 
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the condition of the plank at the time of the aceident. were 
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(Mass. Sup. Ct.). 

119 U.S., 99 (103.) Vicksburg R. R. Co. vs. OBrien 
Sait was here brought for injuries received in a car being 
thrown from the track, and on the trial below it being mate- 
rial to show the rate of speed at the time of the accident, a 
witness had been permitted to narrate what the conductor of 
the train, within thirty minutes after the accident, said was 
the rate of speed at the time of the accident. The Court 
(p. 105) hold this evidence incompetent, as no part of the 
res geste. 

Quoting from 20 Wal., 540, the Court say: ‘“The reason 
‘‘is that the agent to do the act is not authorized to narrate 
‘what he had done or how he had done it, and his declaration 

‘is no part of the res ges/e@. * * . 
“Tt is true that in view of the jnahinid experience and po- 
‘‘sition his statement under oath, as a witness, in respect to 
‘that matter, if credited, would have influence with the jury. 
‘Although the speed of the train was in some degree subject 


‘*to his control, still his authority in that respect did not carry 
‘‘with it authority to make declarations or admissions atu 
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In like manner we suggest that, although’the opiaion of 


the roadmast: r. W came to aiter the ct nd ot the cross- 
inga iew hours all the a ient. would be important and 
worthy of MmuUucil ¢ to the jury. OWINDg ro Nis ¢ | erience 


in such matters, if it were given under oath; yet his mere em- 
ployment as agent of the R. R. Co., to oversee the putting 
down of planks at crossings, did not carry with it authority 
fo make declarations or adinissions ata subseqgui ni time, as to 
the manner in which, at this crossing at the time of the acei- 
dent, he had pe rformed his duty. 

We have, in our original brief (p. 7), said all that we 
think advisable regarding the charge of the Judge to the 
jury, that this remark of the roadmaster was not dinding on 
the K. R. Co. We think it was still left with them for some 
purpo3e, it was not wholly withdrawn. They might consider 
it as the judgment of the roadmaster that the crossing was 
defective at the time of the accident, and as the Court®re- 
mark in 119 U.S. p. 104, (supra) regarding the incompetent 
statement of the engineer after the accident. 


‘The declaration” (of the roadmaster) ‘‘may have had a de- 
‘‘cisive influence upon the result of the trial.” 


IT. 


Were the section foreman, and the plaintiff (a brake TLL 
on a train) fellow servants? 

Although we think we have shown error sufficient in the 
admission of incompetent evidence to furnish ground for a 
reversal of this cause, yet a@ more important error concerns 
the charge of the Court that “the section foreman” (who 


had charge of the condition of this crossing,) ‘‘was not a co- 


es 


laborer” (that is fellow servant) “‘wi 


19), and therefore the plaintiff did 
from his negligence. 


In several of the cases quoted (eC 


learned opponent we are not inclined 


language of the Courts which defin 


“whether a natural person, Or a corporat 
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sé, 


and in keeping the places and structu 


laintiff” (Reeord p 


his servants 


the risk arising 


‘*his business is carried on. in a fit and safe condition.” 


But what are we to understand 


hy 


7 
or asonable 


*e ee 


es upon or over which 


nian. 4 


Does it require such high degree of care as will. insure the 


servant that no harm will arise from the negligence of any 


other servant, or from the accidental failure of machinery 


* 
. 


or does it only require, that in matters where the master him- 


self employs other servants with whom,or furnishes machinery 


or structures upon which an employee is to work, he shall 


exercise that degree of prudence and care which reasonably 


prudent men in like business do exercise with a view to se- 


cure success and safety in such. business? 


We understand the doctrine that puts upon a servant the 


risks that result from the negligence of a fellow servant to 


come as a corollory from the rule that requires reasonable care 


upon the master in employing other servants. 


master so does, the risk is on the servant. 


When the 


We are aware that there are some cases like that cited by 


our learned opponent from 46 V7. 8 


or structures upon which aservant is to work, the master is prac- 
tically an insurer of the safety of the servant whether he person- 
ally superintended the making of the machinery or structure, 
or emp. oys some One or more persons in his place to look ater 
and keep in orderthe machinery or structures. Whatever may 


be the degree of care required of an employer in regard to the 


f 


fs 


Davis vs. R. R. Ca. 


holding that in a matter of furnishing machinery with which, 
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furnishing of machinery and structures for his servants to 
work with or upon, we are quite ready to assent to the rule 
that when an employer puts in his place a substitute to fur- 
nish such machinery and structures, the substitute must ex- 
ercise the same degree of care which is required of the em- 
ployer. 

But when we come to enlarge the operations of an em- 
ployer and introduce multitudes of servants to work for him 
under one who brings the judgment needed to determine 
plans and methods of construction which the subordinates 
are mechanically to put in force, as it is impossible for the 
employer personally to take the work of doing all the labor 
needed to prepare and keep in order all the machinery and 
structures with and upon which work is to be done, but it 
becomes necessary to commit to one wise and expert head of 
the department the devising of plans and methods most cer- 
tain to secure safety, and to numerous subordinate servants 
the care over small portions of the machinery and structures 
to keep them in repair; and a servant who is employed knows 
that this necessity exists, isit reasonable to require not merely 
that the master shall exercise reasonable care in the selecting 
of such servants as are to look after and keep in order ma- 
chinery and structures, but that he shall become an insurer 
to his servants, that no harm shall come from any mistake or 
carelessness of such subordinate employers? A corporation, 
or amaster, can only act through persons representing it; 
and ina certain sense every employe in all his work repre- 
sents the corporation. But it becomes. a question to which 
courts of last report have given a great variety of answers, 
when does a servant, and especially a servant of a corpora- 
tion, assume upon entering such service, the risks arising 
from the want of ordinary care or ordinary skill in other em- 


ployes of the same corporation? We understand the answer 
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made by vhis honorable Court to be, when the servant in- 
jured and the servant causing by his negligence the injury 
ure fellow servants. We then ask the further question, when 
ure the employees fellow servants? 

We find this question answered in the 779 U. S. 478. Ran- 
dall vs, R. R. Co. 

And although the court cautions us that we are not te con- 
sider this ‘‘definition precise and exhaustive of the general 
rule’; yet, as it isthe only one we have been able to find 
which this honorable Court has laid down; and further, as 
we think it reasonable and applicable to the case at bar we 
measure our OWh Case by it. 

Now the elements embraced in this definition so given are 
these—(p. 483): 


Ist. “The servants, the injured and the negligent one ‘‘are 
“employed and paid by the same master.”’ 


This is true of plaintiff, 1 brakeman on a train, and the 
section boss, King, who had the duty of keeping in repair 
the crossing in question. 

2d. “The duties of the two being there to work at the 
‘‘same place, at the same time; so that this negligence of the 
‘‘one in doing his. work may injure the other in doing his 
‘‘work.”’ 

This holds good in the case at bar; for King, the section 
boss, had the duty to keep the crossing in order at the time 
when plaintiff received his injurv there in exercise of his 
duty as a brakeman. 

od. “Neither works under the orders or control of the 
other.” There is no pretense that this element of fellow 
service was wanting. When these elements exist we under- 
stand the court to state as a result—‘* Each bv entering into 


‘* his contract of service takes the risk of the negligence of 
‘“‘ the other in performing his service, and neither can main- 
‘* tain an action for an injury caused by such negligence, 
‘* against the corporation, their common master.” 
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is definition, and vonr 
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for every act Dv a servant of a corporation im its business is 
an act of the corporation; and this fact would shut out all 


risk of the negligence of a fellow servant. 


— 
am 
— 
~« 
— 
Ps 
_— 
~ 
7 


lreadyv m our opening brief (p. 15) shown that 


¢ 


hy the rule Il} Ohio, mheTre this plat iy entered into his cone 


*y) : ; ) ’ | " f 
Srete f maith alt Re. ) + f j ‘ , MOP PT seeiarise fj iii im, ij AMAIA, lhe 
; j , 

Viti A rs if j iif / Bhiaiz Sidi ‘j ; if ; ieieimn MELE RT| fi Pe erie 

P ii ’ joys le « ; sae j 5 ly ses] . . y 3 
Piieitngd CO CHU LTaCA, AL 1eUSL WHen Ue Is (HC OLGOUTOCU. 

»* A 7? > 
ms oe iT, Wheel se 


If the rule soughtto be Aer appli d is toprevail we are in this 
condition ; If this plaintiff is a citizen of the same state as 
the defendant R. R. Co., 80 that he is compelled Lo prosecute 
his claim in the state court. he fuils Lo recover : but if he 
happened to be a citizen of another state, he steps into the 
Federal court and recovers with no difficulty. We are not 
ignorant that this court has repeatedly announced that in 
the application of general principles of commercial law, 1t will 
not bé bound by the decisions of Courts of last resort in the 
state, where a contract was entered into; but it seems to us, 
that when this Honorable Court comes to interpret the rights 
belonging to a corporation as against its employes, the case 
comes more reasonably within the operation of a well known 


rule that this Honorable Court has frequently recognized, 


oxen Gone 


**that in ascertaining the rights of parties to a controversy, 
“the law of the place where the right arises, governs. 

105 7’. S 24 The Scotla 

8 Pet. 361. Bk of U.S. vs Donnallgq. 
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But if the question were entirely an open one, we think 
upon the best principles of logic and good sense, a section boss, 
who has charge of a few miles of a railroad to keep its track 
in repair, ought to be determined to be a fellow servant with 


® brakeman upon a train. 


Ist. It is plain that the brakeman when he entered the 
service of the R. R. Co. must have known the necessity of 
the employment of men, to have each the care of keeping in 
order the track for a few miles, so as best to further the 
objects of transportation ; and the servant having the care of 
the track when he enters upon that service knows the neces- 
sity of the employment of brakemen upon every train, to 
control its speed so as not to subject trackmen to danger 


from the running of the train. 


The corporation could not by the single person, its chief 
engineer, who has primarily all discretion in determining the 
conditions of safety in the track,keep up an Oversight and re- 
pair of the whole track. ‘That would be impossible. 

The master of transportation could not by himself alone 
control the motion of all the cars in all the trains. Each of 
these chief officers, heads of department3, must have many 
inferior servants under him working for the common end. 

Now, when each of these heads of departments makes con- 
tracts of employment with the subordinates of his depart- 
ment, what is the degree of care required to be exercised in 
such employment? We argue that inasmuch as he is the first 


instance of the corporation clothing itself in human agency-+- 


= 


and human agency is necessary for all its action---he may be 
held properly to stand for and represent the corporation ; and 
his deficiency in such degree of care or skill as the law re- 
quires of a master towards his servant, will be negligence in 


the corparation. 


a 


And now we reach the important question, what degree of 


care is required of a master to provide for the safety of a ser- 
vant who enters his employment? We are aware that the 
decisions say that if the servant is known by the master to be 
ignorant the master must be more careful than if he is known 
to be well informed of the danger himself; if the servant is 
young he must be cared for more diligently than if he is ma- 
ture; but we are not aware that the rule generally adopted 
by the text books or by the courts makes the master an in- 
surer or warrantor to the servant that he shall not meet with 
harm from the acts of those who are laboring in such relation 


to him that their carelessness may bring him harm. 


This Honorable Court has not adopted the rule that the 


master is a warrantor or insurer of the servant against harm. 


In 100 U. S. 213 (217) Hough vs. R’y. Co., we find this 
principle, referring to protection of the servant: 

‘*To that end the master is bound to observe all the care 
‘which prudence and the exigencies of the situation require, 
‘‘in providing the servant with machinery or other instru- 
‘‘ mentalities adequately safe for use by the latter. 


“« Tt 1s also implie that in selecting such means he shall not 
‘* be wanting In proper care.” 


This language is very far from laying upon the master the 
burden of an insurer, either regarding machinery or other 
servants furnished for the work; but especially is this lan- 
guage directed towards the furnishing of ‘‘machinery or other 
instrumentalities,” including structures to Work in or upon. 

In 107. U. S. 454. (459) R’y Co. vs. McDaniels, the Court 


ae, 


quote the rule above laid down in 100 U.S.217, Hough vs. R'y 
Co. (supra) and add (p. 459). 


‘*These observations as to the degree of care to be exercised 
‘by a railroad corporation in providing and maintaining ma- 
‘‘chinery tor use by employees apply with equal force to the 
“appointment and retention of the employees themselves, 
‘* | . The decisions with few exceptions not important to be 
‘mentioned are to the effect that the corporation must use 
** ordinary care.” 

‘Ordinary care, then—and the jury were in effect so in- 
‘‘formed—implies the exercise of reasonable diligence, and 
“reasonable diligence implies as between the employer and 
“employe, such watchfulness, caution and foresight as under 
‘all the circumstances of the particular service, a corporation 
“controlled by careful, prudent officers, ought to exercise.”’ 

Here then we have it distinctly decided that the degree of 
care required of a corporation in providing and maintaining 
in order machinery and other iustrumentalities (including 
structures in or upon which a servant is to work) as well as 
employing other servants, is not the highest possible care, 
amounting to a warranty, but ‘‘ordinary care” suitable to 


the circumstances. 


Now, having found the rule by which a corporation, in the 
person of its agent who stands at the head of any department 
is to be governed, let us put such agent at his duties subject 
to this rule, and work out a practical application of this rulg. 
If he is in charge of a railroad track which is so short that 
he is able to look after it all himself, and see to buying and 
laying down the track with all its appliances and instrumen- 
talities, and he uses ordinary care in all these duties, then 
by the rule above given§ the corporation fulfills its duty owing 
to the brakeman on the train that passes over the track. And 
if a brakeman, under snch circumstances, receives an injury 
by the failure of a rail, he is without remedy against the cor- 
poration fur it has fulfilled its duty regarding him. 


Now let us extend the track from a few miles,which might 
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track, knows it is jmyossihle for the head man (be he the 


chief engineer or roadmaster, it matters not which one), to 
devise the methods and also apply them, which are essential 
to secure safety in running of trains. The brakeman knows 
that numerous men along the track are at work as sect.on 
of a few miles and putting in 


7 


bosses, each having charge 
application the methods ordered by such head man; and he 
consents, desires to work unde! such conditions. 


And yet when the corporation has fulfilled its duty, 
through its head of the department by his exercise of such 
proper skill and care as the law requires, both in the procure- 


ment of material and in the selection of men to put it down 


21 

and keep it in order, it is claimed that the law is now en- 
laryed in its protection of a brakeman and requires the cor- 
poration to become a gvaranfor or ‘nsurer of the brakeman 
that no harm shall come from the carelessness of these serv- 
ants which have been selected with proper care—with such 
care as the law requires. It is a claim, that says, although 
the law only requires of you, the corporation, to exercie or- 
dinary care in the selection of these servants to work in the 
common business in which a brakeman is engaged, towards 
the end of safely and successfully transporting goods and 
persons, yet now because some of the courts have said it is a 
duty of the master to furnish safe machinery and appliances, 
the court should make ‘the corporation responsible for every 
and all negligence of such inferior workmen, when their labor 
is bestowed upon the track to Keep it in order 

lt seems to us euch a contention is utterly in conflet with 
the fundamental principles which holds a servant to assume, 
upon entering an employment, such risks as he plainly knows 
pertain to such service; and as well in conflict with the doc- 
trine that in the furmshing of its track and machinery, as 
well »s employing other servants to aid, the duty to a partic- 
ular servant is fulfilled in the exercise of ‘‘ordinary care.” 

It seems to us then that the logical position of the rule re- 
garding the case which a servant has a right to require of his 
master when that master is a corporation, would be on the 
great preponderance of authorities anc especially of the de- 
cisions of this Honorable Court—That 

In the person of the officer who stands at the head of any 
department of its service, there is required the exercise of 
ordinary care suited to the great interests of life and proper- 
ty at stake, in all he does either in devising means and 
methods for machinery and structures or buying material for 


use in his department; and he is required to exercise the 


x, , 


somes tae 


same proper care in the employment of all persons by him 
employed to do any labor in carrying out the plans of his de- 
partment; and when so much is done, the harm that may 
come to one laborer from the negligence of any subordinate 
laborer who was put in charge and has been kept there with the 
exercise of proper care on the part of the corporation, 1s a risk 
that he assumes in entering theemployment, ‘‘a risk”, in the 
language of the authorities, 

it is presumed he has adequate provision in the 


7 


; . a : 1 99 
wages paid for his work. 


In this line of argument we have no thought of relaxing 


in the least the urgency of our contention that the rule laid 
down in 109 U. 8. 478 Randall vs. R. R. Co. (supra) is decis- 
ive of this case. 


All which is respectfully submitted. 
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and 
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same proper care in the employment of all persons by him 


employed to do any labor in carrying out the plans of his de- 
partment: and when so much is done, the harm that may 
come to one laborer from the negligence of any subordinate 
laborer who was put in charge and has been kept there with the 
exercise of proper care on the part of the corporation, is a risk 
that he assumes in entering theemployment, “‘a risk”, in the 


language of the authorities, 


‘‘for which it is presumed he has adequate provision in the 


‘‘rate of wages paid for his work.’ 

In this line of argument we have no thought of relaxing 
in the least the urgency of our contention that the rule laid 
down in 109 U. 8. 478 Randall vs. R. R. Co, (supra) is decis- 


ive of this case, 


ch is respectfully submitted. 
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and undertaken the trust therein declared, by an act approve don that 
date, granted all of said lands to the Dubuque & Pacific R. R. Co.. a 
corporation duly organized under the laws of said State, on condi- 
tion that said company would build the 1 tilroad cont mplated 1 
said act of Congress. 

Par. 3. That afterwards, in August, 1860, the said Dubuque & 
Pacific Railroad Company sold, transferred, and conveyed its said 


ay 


its property of every kind and nature, including 
and interest in and to the lands given or granted 
LO Il by said State of lowa LO aid in the construction of said rail- 
road, to the Dubuque & Sioux City Railroad Company, a corporation 
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further answering, defendant savs that in an action wherein The 
lomestead Company, the erantee of the assienor of plaintiff. 


was plaintiffand The Des Moines Navigation and Railroad Company 
and this defendant were defendants, commenced in the district court 
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7 1 hi petition of thi lowa Lloms Ste ad Company shows— 

“'That sald company Is a COrp ration duly created by the laws and 
a citizen of the State of Iowa for the purpose of buying and selling 
ands in said State: that said ry intiff, by deed of purchase bear- 


ing date the 12th of November, 1863. acquired by and through the 
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since 186] They have paid the taxes thereon to the State of Iowa 
since, in all amounting to eighty thousand dollars, and if their 
title has failed they are entitied to ne ive their taxes refunded since 
IS6] by the holder ¢ f the legal tit 
The p) re ays he | nas ho aaegu late remedy for { le grievance ~ 
complained of except in a court of equity. He makes the Des 
eer ae Naview! tion & Railroad Compa Ys Sumuel G. Wolcott, Wm 
B. Wells, Roswell Burrows, Edwin C tehfield, Wm. J. McAlpine, 
ichard B. Chapman, Albert H. ‘Trae y, Francis W. ‘Tracey, Harriet 
Tracy, FE! Lb. Litchfield, Edward Wade, John Stryker, the Des 
Moines Valley Railroad Company, Thomas Cotter. Jacob Crouse. 
John B. McDermott parties defendant to this suit, and prays for a 
vrit of subpoena against them. 
‘The plaintiff prays that said parties may be enjoin a from prose- 
cuting said actions or any Other actions at law in relation to the 
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and made il part hereof, contained the title of these defendants LO 
the lands in dispute claimed by them, respectively, is perfect and 
absolute: all which matters and things these defendants are ready 
to aver, maintain, and prove as this honorable court shall direct, 
and they pray that their respective titles to the tracts claimed by 
them, respectively, may be confirmed and approved and declared 
valid. and that they be he Lice dismiss d with their COSLS herein most 
wrongfully sustained. 

FINCH & RIVERS anpb 

J. M. ELLWOOD, 

Att ys for Def’is Above Named. 


And on the 13th day of May, A. D. 1870, there was filed in said 
cause the following stipulation of parties: 
United States Circuit Court, District of Lowa. 


THe lowa Homestead CoMPANY 


Tue Des Motnes NAVIGATION AND RAILROAD CoMPANY, SAMUEL G. 
Wolcott, William B. Wells, Roswell S. Burrows, Edwin C. Litch- 
field, William J. McAlpine, Richard B Chapman, Albert H. Tracy, 
Harriet Tracy, Electus b. Litchfield, Edward Wade, John Stryker, 
and Others. 


It is stipulated and agreed that the joint and several answers of 
the defendants, Albert H. Tracy, Francis Tracy, and Harriet Tracy, 
verified by Albert H. Tracy ; the si veral answers of the defendant, 
Wm. b. Wells, sworn to by said Wells, and the joint and several 
answers of the def ndants, Main us |G W olcott. Kdwin 63 Litchfield, 
Wm. J. McAlpine, Richard B. Chapman, Electus b. Litehfild, Ed- 
ward Wade, John Stryker, and the Des Moines Navigation & Rail- 

road Company,sworn to by Electus B. Litchfield and Nathan 
29 J. 
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Sa.8 Wag : a8 ’ 


The defendant then read the following portions of said record 


. - . .% T j ad 
= . . j J ; ; 
j ‘ j . r € f Z ; ji [. 4 if aa, aT, Slot Ol lowa 


. ’ ° | | 7 os _ ’ . : 
Notice is here miven toat thie lands along the Des Moines river, in 
lov t | he within-claimed limits of the Des Moines grant 


in that State, above the mouth of the Raccoon Forks of said river, 
whieh been reserved from sale heretofore on the account of the 
) State thereto, will continue reserved for the time being 
from s r from location by any species of script or warrant, not- 
withstanding the recent decision of the Supreme Court against the 
+ } 

| . | - ed | iftford time tor Congress to con 
. rwys ease of actual bona fide set- 
titles from 1 St and to make such provis 

: . 3{ | e claims of such settlers, as 
: 
{. i} \] BDelbie. 
JOS. S. WILSON, 
of the General Land Othe: 
: } ’ 

“sil Ce DsSpicuous prraece I Salad 

lay , , ’ is sted until thy close of tha 
'« 

() yAa} \] LS6O. Wn . Steiger, an agent. in behalf of the 
Dubu | Rall | Compal fled in the General Land 
Of ist of | within the claimed limits of the Des 
\] ( elt ( 1) orks, and claim: | to seleet 

| L li] unde! the uct ol loth May. 
ISe nds to L for} road purposes 

| [ 1 General Land Othee, in June, 1860, ac- ‘ 
KNOW] read Uli receipt of the list, and added: 

The tracts in said list are above the Raccoon Forks. and withi 
eit & ae are aAavVOVE Lil LacCOOl O'rKS, Ald WILT 
been selects d unde r the Des Moin s rivi r grant, 
by act of Sth of August, 1846, and in view of the recent decision of 


, 


e Court affeeting the title to lands under that grant 


: , 7 
218 tne lorks, the present lists are presented DV Vou. As 


’ se ’ . hy, _— J I +) treotr f ° vy ,er? ' | tart _— 

bh PPAR ih Ubahill Or COnNgTesSIONAIL INtel 
, '% | . + ° . oe 
) the matter presented by you until 

’ j ’ ‘ ‘ 
, had time to consider and dispose of the subject 
\ oa « ent ervant, 
JOS. S. WILSON. 
oa mM SSIONeT. 


sidering the (ueSLION AS LO 
MAiitiWi ils PikieibOoad SF PUtit LO LheSst biklic Je \\ Lit ] 

. al = e 4] eT was Sen eS = a] : location 

: : ‘i sr Teltl bicth i MPR LI Witilt raw 1) irom Siti Ol ocation, 


the fact that Congress has taken incipient action in the matter of 


my 
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itself justifies us In not recommending further proceedings by the 
Department until after the close of the next session of Congress. 

‘* Respectfully, your obedient servant, 
“JOS. 5S. WILSON, 


sé ’ : ‘ 7 
(ommissioner. 


On the | 
following le rter to the 


thi Septem bi r, 1S6O, the Seer tary of the Inte raddr aeod 


rl 
‘the General “gate Othe 


. 


DEPARTMENT OF THE INTERIOR. 
WASHINGTON, Sept. 6th, 1860. 


(Comimission¢ rol 


Sir: In the absence of ayy direct application by the Governor of 
f lowa for final action in the certification of certain le 
eommon to the claimed limits of the grant to that State for the im- 


re State o 


provement of the Des Moines river and the grants wor aid in con- 
structing railroads, my opinion is that 1t will be proper, as you sug- 
gest, to delay action until after the close of he next session of Con- 
crress. 

The papers enclosed with your letter of the 7th July last and 3d 


instant are now returned. 
Verv re spectfully, your obedient servant. 
THOMPSON, Seeretary 
The Commissioner of the General Land Offiee. 
od WASHINGTON, June lst, 1860. 
Llon. Jose ) wh S. Wilson, Commis’r Gen’l Land Office. 
SIR: Havin ie been informed that the resolution introduced in the 
Senate by the Hon. Mr. Grimes, of Lowa, 


by the State of certain 


for confirming sales made 
the Des Moines river, and 
for other purposes, 5. R. No. 37 has just been referred by the Com- 
mittee on Public Lands of the Senate to the Secretary of the Interior 
for his views, and 1s now before you for report, [ respect tlully ask, in 
be lh: ul f of the railroad compant $. that the Che lose “] ppl rll ited COpy of 
the decision of the Supreme Court referred to in the resolution may 
be communicat ed LO the COMMILLE? also that the companies ay 
have the benefit of Sons facts that the lands in py eles oy 
» pi laced 1 

suspension, LO ole the decision Ol the courts, and that since he 
decision of the Supreme Court was rendered they have been claimed 
railroads, and particular lists and maps thereof 


? 
lands on and near 


ugreement, Wn adyu r the railroad erants at your off 


] ] ’ 
and selected tor the 


filed by me, as their agent, in the General Land Office. 
l am, very respectfully, your obedient servant, 
WM. TT. STEIGER, 
Agent, VC 
Notice (Continuing he. ‘¢ rvation of th Lands from Sale. May LSth, LS6U. 


Notice respecting certain lands in the State of lowa 


Notice is hereby given that the lands along the Des Moines river 
in Iowa, and within the claimed limits of the Des Moines grant in 
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Hon. Geo. ‘8 Jones. of lowa. present. 
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DSPARTMENT OF THE INTERIOR, 
WASHINGTON. November 3d. 1860. 
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Again I would remark that,so far as any proposition for congres- 
sional aid in behalf — the State was brought to the notice of this 
Department during the last session of Congress, it Wis confined, iis 
| understood it, to that portion of the claimed lands which have 
been heretofore certifi d by ny pred Cessors, and which has not been 
included in the tists of lands ordered into market. In respect to 
this class of lands, had the honor, in a communieation of the Lith 
June last, addressed to Hon. R. W. Johnson, chairman of the Com- 
mittee Public Lands of the United States Senate, to reeommend the 
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report to that body, for adoption by Congress, the form of a Joint 
resolution, as follows: 

‘ Resolved by the Senate and House of Representatives of the 

L nited States of Amerilea in (Congress assembled. That all the 

title which the United States still retain in the tracts of land 

1? along the Des Moines river and above the Raccoon Forks 

of Wn the State of low 7) hieh has been heretofore Ccer- 

tified to said State improperly by the Department of the Interior as 


. 9 
part ol the grant by act of Congress approved ‘an Oh Sth, 1846, be, 
ind the same is hereby, relinquished to the State of Lowa.” 

You thus perceive that. so fur as ny diene sta have acted 
under the grant of August Sth, 1846, | was willing to recommend 
a confirmation of that action by Congress. I cannot, however, go 
furti 


Very respectfully, your obedient servant, 


THOMPSON, Secretary. 


lou Tt, Approved 


: ‘ 


’ : ‘ . . ® 
Resolved by the Senate and House of Representatives of the 
. : ‘ 
' 


; 
L’nited States of America in Congress assembled. hat ; 1] the title 


which the United States still retuin in the tracts of land along the 
LD s Moines river and above the mouth of the Raccoon Forks thereof 
in the State of lowa which have been certified to said State im- 
properly by the Di partment of the interior as part of the grant by 


wt of Congress approved August Sth, 1546, and which is now held 
DONA fi purchase rs under the State of Lowa. be. and the same Is 


| “ | | 
rereby, relinquished to the State of Lowa 


Approved March 2nd, 1861. 


in the circuit court of the United States for the southern 
d strict of Ni W York, held fut the Late g States ¢ ircult court rooms, 
in the city of New York, in said district, of the term of April, in 
t hundred and sixty-five. 

ison, justice of the Supreme 


the year of our Lord one thousand eig! 
gary nae Hlonorable Samuel Nel 


Cou the nited States 


KENNETH G. WHITE, Clerk. 


IS SOUTHERN District or New YORK, 88: 


The Des Moines Navigation & Railroad Company, being a corpo- 
‘reat ted by and und r thi law SO] the State of lowa, and Orgah- 
ized and residing in said State of lowa, were summoned to answer 
Samuel G. Wolcott, a citizen of said State of New York, of a plea of 
prenes of covenant: and there upon the sald Samuel Cy. W olcott 
pla tiff, by J: asper W. Gilbert, his attorney, complains of the said 
ha De s Moines Nav ih tion & Railroad Company, defendants, of a 
brea h of covenant = that whereas heretofore, to Wit, on 

day a August, In the year of our Lord one thousand eight 
hundre d and fifty-nine, | “he Moines, Wn the said State of lowa, to 
wit, at the city of New York, in the said southern district of New 
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LDMINISTRATOR, &C, 


. Y . . ~ } ’ . 
mtos, that the detense D\ the Silai «it fendants 


1 4) ' »» ) —. + ’ »y*) ‘ ,» —s ‘Arline i 
it; eV | (i ctl rrevurn a wreneral verdict itl 
ay uoresald 
} } } : 
red by the court here that the said plain- 
’ } ’ ly } } i >) buat thread a » :P) > i i Oe 7 > 
vill ‘ \ ~~ Lal COLE, RPLal area iC Le Lil merev, Cuc., 
} } } ] . — et an : " 
ina | . i detendants go thereol without day, ete And it 1S 
i <a ce } } 7 2 > /- ’ : ; . 
further considered that the said defendants recove AGUS the 
. > o% . : : 
i« , : ' ‘ , ’ or . . . i. 
pot I | i twenty-seven dollars and thirty cents tol thei 
j ; : ‘ Me P een } . ! } 
COSLS AHdG Charges In ana ibout then defence in this behalf expended, 
> % 1 «i * ?. ] ‘ ’ " Se De on sev? *' ] > 7? 
ac iitl Licitb LEI Sa Lr gdeTendants nave e@Xecution tirereo!l 
. j , aT - 7 j ) bd | : Bos 
Judeme! signed this vist day of Uctober, A ) LS6Oo. 


R. k. STILLWELL, 
}) uly ¢ ley] 


Ture Des Motnes NAVIGATION & RAILROAD COMPANY 


t/ Calvin Burr, a citizen of the State of New York, complains 
of the Des Moines Navigation & Railroad Company, being a 


se 


+ on s meer eseectae bham lee , MAaten at mm 
COPPpOraciol created DY and under the laws of the state ol lowa. ana 


organized and residing in said State of lowa, and being in custody, 


WVe.r of a piea ol breach of covenant, for that whereas hie retofore, Lo 
vit, o1 enth day of November, in the year of our Lord one 
thousand eight hundred and fifty-eight, to wit, at Des Moines, in said 
State Iowa, by a certain deed-poll there and then made by the de- 
fendants, which said deed-poll, sealed with the seal of said defend- 
ants, the plaintiff now brings into court here, the date whereof is the 
day and year aforesaid, it was witnessed: That the said defendants, in 


— 


consideration of the sum of seventeen thousand eight bundred and 
sixty-eight dollars and eighty cents to them in hand paid by the 


said plaintiff, did thereby grant and convey to the said plaintiff the 
the following tracts of lands in said State of Iowa, to wit, all of see- 
tion nine, in township eighty-nine, range twenty-eight, and all of 
section twenty-one, in township eighty-nine, range twenty-eight, con- 
taining together twelve hundred and eighty acres; and the said 
def ndants, Ih} and by thes 1d di d-poll, there and then, in considera- 
tion of — aforesaid, did warrant the title of said land against all persons 
whomsoever, and did thereby covenant to and with the plaintiff that 
the said di t ndants thi 1) had, and that the Si 1d plaintiff, by reason 


| ~ ] ] 1] ty > selat » > " ’ ‘ ‘ WN + ‘ 

of the said deed-poll, did and would receive and take,a good and 
,* , ' ; as ) ’ bd 

yy riect titie In fee to the said tracts ol] land ana each thereof. as by 


the said deed-poll, ref rence being thereto had, will more fully and 
at large appear: yet the said plaintiff in fact saith that the said de- 
fend ints then and ther had no title whatever to the said tracts of 
land or either thereof nor anv par thereof, and that the plaimtifl 
‘ y ’ 


not then or there. rat van Line afterward. by reason oj the suid 


' 
’ 
i 
; 
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4or otherwise. recelve, obt itth, OF Fa any 99 whatsoev: r 
to the said tracts of land or either thereof, but that the said defend- 
ants, to fulfill their said warranty of he title to said lands and to 
cause the said aera to receive, obtain, or take a good and 
iS perfect title in fee to the said tract of land, alt 7 ough “often re 
quested so to ie by the said plaintiff, have hitherto wholly 
neglected and still do neglect and refuse; of all which the said 
defendants had notice: and sothe said plaintiff in fact saith | hat thr 
said defendants, although often requested to, have not kept the said 
covenants so by them made as aforesaid, but have broken 
id plaintiff thirty thousand doll 


’ 

Lie Silllie, 
’ 
' 
’ 


{ ; } 
iO tne damage ol the si irs, and 


W. GILBERT, 


Attorne 7, for Pla 


. : ~%,/ ‘ rt . " ' . ; 7. . + . 
And the said defendants, by wil & Olmsted, their attornevs, 
: >) ’ } } | } : i] . Th : " } "se ena | 7 
Come ANG Gcichad tic Wrongs Lldd rv, when, &«c.;: and as to the 
— ’ ’ : 7} } | ’ , 
Supposed Dreach. OF Covenant avoye iss rned and niieved DY Lhe sald 
: a 
] non 66 OD 4] ‘i, a7 j S @ } ; » | . | eld on @ t] " 1.4 
priakilh it, Lnen Lhe Salad GeTendants sav that the sak POEeRTERUd OULTI 
, . 
not to have or mamtain his atoresald action thereot acainst them 


the said defendants, because they Sat) that they, the Salad a 

before and after the time of making of the said indenture In said 
plaintiff’s declaration above mentioned, were seized in fee of the said 
tracts of land,and did then and there, by the said indenture, convey 
to the said plaintiff. a good and perfect title In fee to the same; and 
this the sald defendants ure read \ LO verily. W here fore the suid 
defendants pray judgment if the said plaintiff ought to have or 
maint ain his aforesa ud aclLion avalnsi thre mm, we. 

And for a further plea in this behalf the said de fendants, by leave 
of the court here for this purpose first had and obtained according 
to the form of the statute in such case made and provided, Say that 
the said plaintiff ought not to have or maintain his aforesaid action 
there — them, because they say that the said defendants, after 
making the said indenture in the said deelaration mentioned and 
before vg commencement of this suit, to wit, on the first day of 
August, 1862, acquired and took a title and estate in fee in the said 

tracts of land: which last-mentioned title and estate, by the 
i COLINOL law of the State of | Wal, and also by the statutes of 

the said State of lowa., did f bwith enure to and vest 1 the 
said plaintiff, as the grantee of he said defendants by the said in- 
denture, and that by means of the premises the said plaintiff, before 
the commencement of this suit, did receive and take a guod and 
po rfect title in fee to the said tracts of land, of all which the said 
plaintiff had notice, without this, that the said plaintiff suffered any 
damage by means of anything in the said declaration m« ntioned: 
and this the said defendants ar ready to verify. Wherefore they 
pray judgment if the said plaintiff ought to have or maintain his 
uforesaid action thereof against [ 
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| nied States lh Samuel ts \\ LL. DIIELLITL Ih error, he Des 
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Moines Navigation and Rail: Company. 
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ot Supreme Court of the 1 i States. December Term, 1564. 
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The Des Mornes NAVIGATION & RAILROAD COMPANY, 


1» ; 
{ an hh i> | 
| . ; ] on . s+ ve? . * ly a4 ] te, ' . ] | ' 
nerror to the eireult court ol i Lnited States tor the soutpern 
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distt \ \ Vo < 
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Chas. Tracey ; P. Smith, for intervener. 
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Supreme Court of the | Led Sites Dec. Term, 1865. 
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Ture Des Mornes NAVIGATION AND RAILROAD Company, Plaintiff 


extracts irom Minutes. 


On consideration of the motion made and affidavit filed in this 

cause on the Sth instant, it is now here ordered by the court that 

leave be, and the Site Is hereby, gcranted counsel of the 

Oo Dubuque ana Sioux City Railroad Company LO appear and 
be heard on the argument when this cause is reached. 


13 February, 1866. 


GEORGE CRANE, ADMINISTRATOR, 


AC, 


No. 1383, of December Term, 1866. 


On co! ration of the motion of Mr. Duncombe for leave to in- 


i i ii 
lie ; : are 
tervene, <A this ease. it is now hereby ordered by this court that . 
leave be. and the same is hereby, cranted Mr. Duncombe to inter- 
" " ™ " " ‘ } 
vel | | Ul lowa Homestead ‘ oOmpany Ih the argument 
e - : 
7 | ’ 
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ee es ’ 1w. 
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Sin: In the absence of any dir pplication by the Governor of 


the State of Iowa for final action in the certification of certain lands 
} . . : ‘ ; ‘i ; ° 
L to that state tor the 
the wrants for aid Iti 


improvement of the Des Moines river, an 
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constructing ral Vy Oj 
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The papers enclosed with your letter of the 7th of July last and 
3d instant are now returned. 
Very respectfully, your obedient servant, 


J. THOMPSON, Secretary. 


GEORGE CRANE. being swern, testified as follows: 


Iam: rather familiar with the handwriting of Morris K. Jesup. 
I was not present when the assignment was executed. 
My judgment would be that the signature Is in the handwriting 
of Morris K. Jesup. | 
[ am not positive whether the assignment was transmitted to Mr. 
Jesup by me or not: I think I received it back from him; I do not 
recollect now of having any correspondence with Mr. Jesup upon 


the subject of the assignment. 
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, } + : ' > 7 ’ : 4] > > 5 . 
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- . ’ . - | } } ~ P 1 ° . 
i dorsements thereon, being in the words and figures following, to 
WIL: 
+ 
4 ‘ ai ? od ’ ‘ ~, j . he a 
| App ‘fis Additiona it if’ OT Record. 
7 
4 7 > re 
: ’ , _ % ‘ ;¥ . : -) 
~ Supreme Court of lowa. June Term, 1882 
. , , | ’ - .. : 
EDWARD K. GoopNow vs. JOHN STRYKER 
1 ¢ ~~ 
Appeal from Webster cireuit court 
‘ 
‘ ‘ 1} : , . , 9 4 
George Crane, for appellant; Theo. Hawley and C. H. Gatch, for 
apo pM tie 
1} } ‘] a } } 
‘ PPDE LIC’ (Ieeni ti! ; iif ~ ‘ i ' i wy i ryt) i | 1th} 
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ie , 
periect, hies the Iollow (TF Suri n this case 
. | , . . hy , 
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' ( omni ti print d . ne re Lie Sue 
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nreme Court of the U: States in the eas the Iowa 
7 . 
") Liomes i ¢ v ag : e Des Moines Navigation 
IY ‘ ~ ‘ rread e agreed 
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\ oF 
all 
fue tlowa H : COMPANY 
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The petition of the lowa Homestead Com 
vy created by the laws 
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|. That said company Is a corporation d 
and a citizen of the State of Iowa for the purpose of buying and 
st lling lands in said State: that said plaintiffs, by deed of purchase, 
beginning the 12th of Nov., 1863, acquired by and through the Du- 
buque & Sioux City Railroad Company all the right of said com- 
many, the Dubuque & Pacific Railroad Company, and the State of 
owa to about fifty thousand acres of land lying on the east side of 
he Des Moines river, in Webster and Humboldt counties, lowa, 
wing the odd sections of land within the limits-of the Dubuque & 
Pacific railroad grant of 1856 and the Des Moines river grant of 

4 LS46. A cOpy of the said list of lands ts hereto annexed and made 
part of this bill; and by said deeds and certificates the plaintiffs 

acquired a title to about twenty thousand acres of land in the odd 

sections within said grants in Webster and Hamilton counties west 

of said Des Moines river, a list of which is hereto annexed and made 

a part of this bill. Of these lands the fifty thousand acres lving east 

of the Des Moines river are claimed by the Des Moines Navigation 

and Railroad Company, a corporation created. by the laws of Lowa, 

and its assignees; and some title or claim to twenty thousand acres 
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Sidi of Lilt rive r is or has been made by the 
a (company, a corporation creat d by and 


of lowa 
, ’ " . ¢ 

the 8th of August, 1846, by an act of Congress, 
] } } ry ‘ . . } 

; * . i ‘ »3# 7 ts ‘ P . 
i was 1 de to tl lerritory of lowa of alter- 


of eeeene within hive miles yf tha Des Moines 


lmMprove the navigation from its mouth LO the 


, | } 4 } } 4 } anil a rs* . ° ‘ 
| jand to vbe selected within sald lerritory 


] | ' - 
appointed by the Governor, subject LO ap 


Governor of the Territory of lowa was notified 
missioner of the Land Office “that under the 
owa was entitled to the vacant lands in 

\Moines 
i boundary of Missouri to the Raccoon Forks.” 
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" . ? 
ite authorities acquiesced 1n the Opinion CX- 


. « . 7 } - , 
hin five miles on each side ol the Des 


nd an agent was app inted to make selections 
. 3 , . 7 , N 
( iis CLOV-W t liorks O] Live Raccoon. sVU 
| ; - ; + t : a - 
rther exte} his grant until nearly 

4 ’ ? | | 
() e 24t f kKebruarv, 1847, the State of 
ird of public works to improve the navigation 
. , . . , ’ | 7 , 
, » : of this board, dated Feb- 
.Y { ’ ’ j ‘ +} f ’ ] i ] 
i - ; ~~) nel ./j Lilie renerai wana 

’ ’ ‘ 
: ter to! nn other subjects, says A 
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« 7 ¢ * ‘ ? . . »? 
) ten e vrant to lowa under aet 
i ‘ iitl ‘ pic PELs rt PUL SUA 
| 
Tt ae ? ery ' | ae T4 SeCTLIO?)] s and Ol) 
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(>) T) « raved . 4 1) « 1(] lerritor, WC... the 

} 4 . 4 + . ; : ; - 
ij LA) i] Lgore brckvivta LOT) )j thre rivel 


} ’ ? 
? ’ , \f ’ . 
s within five 1 ; of the Des Moines rive: 
‘ af. 2- , 84 ' - 
A LCT) \ eepee i} Hits O] | Wi 
' ’ ] 
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ii¢ | i, cl [>] eer LO} Wiis =] ] d iy\ the 
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; , } | ct , ’ , ’ ois ’ 
sioned DY Salad oOoune, ordering tO Markel 
] ‘| -F Ae ] j ’ 
nds 1h the odd sections above thi Racevon 


. : " ce 
under the expressions of the letter of February 


works in lowa protested against this, but no 
it by said Young. On the 8th of January, 


from lowain Congress called the attention of 


Treasury to the constructions of the act of 
laimvye d the alte rnate sections of land Ol the 
The secretary of the 
r, inf Diy to this letter, on the 2nd of March, 


. . } | r oa ° > 
crant extended to the source of the river, 
irge part of what is now the State of Min- 

ke the grant nine hundred thousand acres of 


JOHN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, &C. bo 


. 
yy it? » «A 


, 


letter, advised Young, Commissioner, of this opinion, and on June 
land otheers to withhold LI 


16,1849, Young directed the proper T 
lands from sale in the odd-numbered sections. On the 19th of De- 
¥ ‘ ’ »_ ’ . . f ’ ,% 
cember. 1S49. Butterfield. ¢ OMISSION r. informed Jesss . Williams. 


secretary of the board of public works, that no selections had been 


. . " 
made above the forks. 

; i ie 
On the 14th of January. 1850. the Commissioner of the Land 


= . * . ‘ . ’ ~—, 
Office informed Ewing. Secretary of the Interior. a new officer er 
‘ } | | , ] . . " . . | y - ] + ] * 7 * 
ated by law and taking charge of the publie lands, that a list of 


i } oo P , } 4 ‘) s\= = sien , OMe 
land charged against lowa amounted to 825.078 acres, and that 


diusted the amount between the Raccoon Forks and source of the 


river was estimated LO contain YOO.O00 aeres. 
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j +) ' = | ] : ~ . | te > a 

Ct} LHe 3th oO} March. LSo0, Lone said Commissioner submitted to 

Ve -~ ~ . a ". +. . - ¢ 7 ] vs ‘| i. ¥ , int " } | e » oF 
lnwing, Secretary, three lists of lands i@ rst OF Which snowed tii 
1}; . 4] daa 

tracts falling within the limits of the grant above the Raccoon Forks. 
] . ; —~ . ‘| , : sas R \ a ) 

iv decision 2) the mecretary of the l‘reasur' ‘>i Mareh bse 


unde Pr ti 
( 


LS49 nthe 6th of April, 1850, Ewing, Secretary of the Interior, 
reversed the opinion of Walker, held that the grant did not extend 
above the forks, refused to confirm the selection of March 13, and 
required the Commissioner to report to Uongress that that body, if 
it saw fit, might extend the oe 1 
Q5 On the 14th of April, [S50, the Senators and Representa- 
hes ' ' » &. +] - .s 
tives Irom lowa appealed iron) that adeclslo! O ti P) sident 
The President, Taylor, referred the question to Reverdy Johnsot 
Attornev General. who, on the Lo i \ LSoU \ his DT] ion 
that the grant extended above the forks to the source of the river 
Before this opinion was delivered the President died, a new Cabinet 
“ is appointed, and, instead of givi lect to Johnson's opinion, the 
question was submitted to Crit | ie new Attorney General, 
who. on the 30th of June, ISOl, gave his Opinion that thie erant did 
not extend above the Raccoon Forks \. H. H. Stuart, Secretary of 
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he Interior. on the 26th of Julv. 1851. coneurred in this opinion, 
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but on the 29th of October. 1851. a: essed a i 
" ’ } 7°» ? ‘ | * ‘ ] 
sioner of the General Land Office. du ng lim to select and report 
’ . . ’ , om 
for his approval a list of the alte sections of land claimed by 
47 ‘s ’ } : ! > ’ } — ' 
the State ol lowa avove the Race Ol OrKsS, ASSIPGUINGEG as a reason 
: . ; ; , . ; ’ 
therefor that by approving the s ns without preludice thi 
: " : , led } " | > ’ | " ] ’ + ] 
question would be eit open to the ~ Lion OF the wd irv, and 
‘ 
= 4s a 2 i en ee ; 
LEA the questions Invoived were more OI a wdielai than an execu 
7 , , 


tive character, and that the Question must Ul 
le judiciary. 

In the following May three lists of lands were prepared in t 
General Land Office, headed as follows 

* Showing the tracts falling within the limit yf 

Moines grant above the Raccoon lI orks, so far as the surve 
extender , under the di cision of the Secretary of the Tre usury, Mareh 
led to tl northern boundat vy of the 


2, 1849, that such grant extended to th 


stat 


’ ’ aa “ . . . ] ' ‘¥ >= ] H » + | «4° , 

‘* No. 2. Showing tracts dispost | OF WiLhnIN these iimilts between 
,* 

he grant and one extending it 


the date of one of the orders limiting 


} 
' 
Ss 


' 


; >) 
peaaaa’ 


€ 


} 
| 
‘ 


Met 


NX 


in works 


Congr 


‘Yr 
Pa 


LLdINn 


irpose whatever. 


Urpose of 


. 


CSS 


un 


ad 
ad 
“~~ 
Cd 
~ 
-_ 
ee 
— 
[od 
-_ 
0 
-_« 
on 
-_ 
. 
Ss 
~ 
. 
oe 
- 
he 
— 
ee 
~~ 
— 
oe 
ed 
“ww 
omen 
woe 
oe 
-_ 
ee 
— 
we 
ee 
et 
we 


‘ 
7 


cert 


‘ 


State ol 


to the 


fTrant 


‘7 
> 


y, v= 


’ 
. 


JOHN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, &C. 65 


swamp lands, which might and did, upon survey and location, in- 


‘ 


clude a part of the lands otherwise included in the railroad grant 


: 


oft | Sob. 


On the 14th of July, 1S56, the State of lowa, by lerisiative act. 


—— 
! ] ] ; ; ’ » 1 - _ - 6% 
accept d tin eyrants made DY tii ict of Congress ol May Ld, LSo6. 
* . 
— . ] ] * ] i . * ° Ls , %% 7 rl “ : . 
and pareeiied out the ianads varlous railroad companies 
‘ 
bosele: eeferuni tin. aul teetiee Git ease h of 
Lnereln referred to, and DY Uli ~ lon, OF Sale act so much ol 
’ 7 ’ : ’ ’ , 
| i¢ : . *¥ . + - ’ sy? ryt - ‘ ‘ . . . « 7 
Lhe ianads, Interests, rights, powers privileges as are or may be 
, , , : . 
rial (i; and Cconrerredad u I _ongress to aid It tha con- 
} | ‘ 
~ ’ tee ’ cyl Live ri | pe} | -_ i} ro sioux { LS Wills a inted 
n fasrad © Pacihe Rail 
- 3 rie ec] by tive ™ | its Ts) i) ] iV Paeifi welll (pr it (_om- 
: : } 
y, a body corporate created <isting under the laws of 
wa. The act of Congress of May 15, 1856, authorized the State 
Wal. bit <UL Ul Ui (Tress OVO! > i+? i XO, AULIOPIZCU Li s Lal 
, Son wast ; it 1% nel |; ster > Towel » 
o dispose of the lands in this way, ia quantity of land not ex- 


‘ and whenever the 


' ° | 7 ; i ‘ - } . "| .. ; | ‘ ™ * 
(yovernor ol the stave snouid certully »> the secretary of the [Interiot 


ceeding one hundred and LWeHLY St is lor every twenty miles of 
\ 


Lnbat any continuous twenty mies oI road Was com pleted then a nun- 


’ } } . } } } ‘ 
dred and twenty sections of iand nex nearest that Was to be sold 


. . - . _ . > » @ 
and conveyed to the said raiiroad Ci rporation, and so on irom time 
A. ! } ] : | ¢ ] ‘7 es 7 . : 4 
LO Lime untli the road 18s competed, a i if any ol the road was not 
. a 
} ® J . ’ 7 

“ in pleted In ten davs no turther conveyance Was to be made and 
t] . land 177) ly] ‘Or | revert | + | [7y 1 f | miata The 

: if bctil ht LATE EUIC Wii i‘ Lt) i ' ‘ti it) Lit nied * 4c LCS, if 

, : = Son 1 a 4a . ; TT 

OS lowa act of July 14, 1856, re the Dubuque & Paeifi 


, 

I U 
~- . ] ’ . > - . +4 ? > ry ~~ . 
valiroad Company to comply Ww ith these Leriis. he said 
™~ — . p.. a. te ' " *¥ . ~ ’ , . " ee ’ . . . 
Dul mue a Ltaciilt Railroad Company uccepted the terms ol said 


*s : , . ‘ . ’ . . * -_— 
‘ ' : . . . , . reer ; oe + . 
ACT. wit most or the road was surve\ i UY the LSth of April, 1857. 


\ plat of t] = a a es niad he thea Qawer -of low: 

, prrenl OF Lhe Same WasS OV LIAL Gay | “sented DV the Urovernor or iowa 
’ ° ! | ne . 

to the Secretarv of the Interior ) Liternate sections on the 

| i] j , ° ; , , ‘ ‘ ; : ’ , ‘ ‘ ” 

ine thereor designated and se L by him to the State of lowa 
} } ' : +=. } . ~ ry" +} 

, > . > . + i. y , : + . +, P . " 

under the terms of the grant ol if ili Ol MM iv, LSob. Lhe ime 


e 40.2. « Sai 1 4] \foi :, | weet direct 
of this road crossed the Des Moines in an east and west direction. 
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even land certifed under the act of August 58, 1546, vet, afte the 


i 

deelsion referred to by the Secretary of the Int rior, the State ofl 
e . _™ . , , 

the Secretary of the Interior reserved the lands 
ae See , - an 

Lhe Ly S Moines river above the Rac- 

oon Forks for the railroad inst e al ‘iver crant. and said 
CUULI orks for the Paros Instead of tune river grant, and sal 
" PF y . “* | . " | - " $ ¢ D.. _ ; 1] 7 
iMmnas were rest rved DY prociamation OO! the resident immediately 


" ' ~ 


» of the act. 1So6. 


‘ 
The said Dubuque & Pacific Railroad Company, immediately after 


the location of said railroad and the selection and setting apart of 
the lands granted under said act, proceeded to build their road. The 


said railroad company performed all the conditions of said act up 
to the first day of June, 1861. In the month of August, 1861, the 
Dubuque & Pacific Railroad Company was merged in a new com- 
pany, called the Dubuque & Sioux City Railroad Company, a corpo- 
ration duly created under the laws of the State of lowa, and which 
succeeded to all the rights and obligations of the Dubuque & Pacific 
Railroad Company. On the first of January, 1861, the Dubuque & 
Pacific or the Dubuque & Sioux City Railroad Company had built 
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JOHN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, &C. Si 
: } ] } ry -_ Ys Lee 9 reve heat act 
continuously reserved by Line Ul ed states DY 1tS8 duly constituted 


i. . : , ] ’ ~  onre : . rt \ .cy + ee 
otheers and departments, and Lit] oOradel oO} resery: LIO}) hac neve! 
In any wise, form, or manner, | n recalled, re’ 


} :; is. ; - . ol ; 
annulled: that at vai nes and dates since the said Is 
, 
’ n ' ' : " : ; ] 
Lo] dav of June, 1849. the Commissioner of the General | | 
( pti . ‘ } t | 7 : " $ it, Ty ’ Le } y ’ , »\? 
phitut fLiidi it ct ‘ ‘ I ae tive ‘i a 4 
; I ti lil . t | yy ; ' ; | ha ? ] ’ | ; 
.  ¥¥ (] t \ iu pmorized ‘ i . \ i ‘i tict ¥ ‘ ; j 4 ‘ ,? 
>\¥ pease ’} } REEL »} ] 7. ; ? } ct } ' ; “ 
pPErtry eas il te nAiirmed rid Cri i iit al aa i‘ i ' ‘ 
er “— : bs al 1] ro fi 
nd tne same 18 Stlil 10 Iore | Ol Which Wilil mol rad ppeal 
j } : } } : :, | } * 
OV Lie respective and several oraers and ietters ald ol ai papers 
} ’ a +? ' a4 : om _—” , 
una documents of sald officers re! ne to the matter ol su resel 
: ) ; . el ' : ; : ; — | } ~~ — : | 
Vation, ana to which for mreater certalnty this deiendal Dravs it 
LO reter 


And this defendant. further swerlne. alleges | Lvel a Li 


, 
j bite ‘ S i ’ > 
’ } \ : 
subsequent to such reservatiol aAroresald, and aiter said mas were 


;* ; : : . 
<o certified and approved to the State of lowa under the sai rant 


° : } } ' ‘ 
} August S, LS46, as aioresald ind on or avdout tii LID aii oO] 
’ ~ } ; ’ , . >») F : : ‘ , ‘ . a 
lISo4. the State of lowa ¢ itered 1nto a contract In WI vr WIth Salad 
" <= re . ’ j ’ , 
defendant. The Des Moines Navigation and Railroad Company. for 
. } ' 1] { } - \ ; | 
Lhe sate, transter., and COnVeVAaAnCe OF AalL OF Lhe sald Anas Wh SAld 
i: } . P } } } ! p } } : 1 
certihed and approved lists Hna SCHCaGUICS CONLALNeCCU Ala adescecrnived 
? . A < 1 j ’ ’ a } 
except such parts and portions thereot as the State had solid and 
? . cyey ? } me " ’ ° ’ 
GISposea Ol prior to the a qny | December. IS5>>). And to whieh 
ct ; > , . . . . ’ 4 aos ] ; 4 ; ' , 
sald contract, lor greater certainty, this dé fendant pbravs ieave to 
reier., 
a ] > } : ls fae | *° } 4 ry ‘uy — . i] + = 
And this defendant further al eres that aiterwards, tor the pur- 
ee ] _ ] : | | '% J _ +) } } | }? | . vel 
poses of a settlement with the Des Moines Navigation and Railroad 
, ; —_ ee | ' ] a 
Company under the said contract aforesaid, the General Assembl\ 
, 


i ; } oe ‘ } } ' 
of the State of lowa.on the 22d dav of Marelh. 1858S. passed and 


. i tT —s 7 } 66 Teel : - . a a 
adopted the ljoOInt resolution en ied “ Joe resolution contarning 
ge . , 
Proposition ior a settlement Witih tne Des \loines Navigation ina 
Railr | y 7 | 4 . ‘| '\ 7 a=) > 
Wieeeeeris Company, il COPS Whel s set out in thre us Le] DIIL O1 
] : : ° 11> | } ‘ ] i. | , . 9° . " 
compliant, at pages L16, ove Lis, «A Lio). and to which, for greatel 


certainty, this defendant pravs tenave to refer: that thie said Des 
. ) é‘ ; 


. \ . , " ° " ae ‘ . 
Moines Navigation and Railroad Company accepted the propositions 
‘ ‘ . ’ : 
. | ~ . . ? i] | 
’ > a ‘ , , 7 \ Perv ¥¥ ‘ '» ‘> vy 
for the settlement in the said joint resolution contained, in the man 
. ® : “— *. ] } " - j ] | ’ . ] ~ : 
ner therein specified and provided, and dulv perfo | and com- 
. : ’ 


: : if . : + 
’ ’ 4] : } 
} ’ iv) } , ; i " me ’ ’ >) , ’ : ’ ' } ‘ 
«i i} resolution, and lt} 4 i : ial i ii Lnereo (| ‘J Liat “<i . 


<* ] ] ] : ’ " » % 7. " 4% : he ’ | 
ht) a contract, and the work do! . »' said company Ait i CiCl., at 
. : ? = } 


ik pursuance Of sald jolt resoiu 


] . . : ‘> | | ‘ ‘ - 
reunder, the State of lowa, on or about the 5d day of May, 1558, 


. . ‘ } , ‘ > — ' . ‘ j , , . 
y 1s deeds or patents qgquiyvy executed ana authen cnted and ad 
’ , ¥ , ’ ’ 
Livered, eranted, sold. ana conveved to the sald company ih tet 
: in ! 2 eeette Neate ha Bid 
Sitnpie all the said lands Il SIG CeFreritle IiISts Uecst (i which had 
- | hy t] ' —— \ 1a 
not been sold by the state under the sald grant ol wust 5, 1546 


(excepting about twenty-five thousand acres lying immediately 
ubove the Raccoon orks). including the lands lying in thie said 
counties of Webster and Hamilton, and claimed by the complainant 
in this action, and as will more fully appear by reference to said 
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patents or deeds, and to which this defer 


dant prays leave to refer 
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Kk. K. Goodnow vs. John 


; 


, ; } ] . ) Pence ] : 
Strvker. 9S90. Citation. Filed May 9, 1884. G. B. Pray, clerk 
sup. court. 
+. 
’ ‘ ‘ 4} _ ’ ' (y" 
ie On the 10th dav of \pl LOo4 ere was hiied In the office 
| ] | ‘ -_ ’ ’ » I tr 
Ot the Cierk OT Salad COU! LW Crrol bond, du \ Dproved 
; ’ } ‘ . : ’ } 
Sila oie) il, \\ Lt) CPTLdOrsellelits i i i> bie? il} Lt) VOrdus cLI (] 
s iT o~ hOlLlioOW LThY, ae, Wit 
7 ,% ] 4] ] Bao ’ 
Lnow ali men vY tihcst pres We, JOT © LCP ahd 
. ™ : a ‘ . 
’ \ t 
i = . ahah. are i i al 7% i Ul} o | iIwara \ (700d - 
. , } } 1) : : 
now in the full and just sum , isand dollars 
| } | } 
bru rd) iy mala Tt) Lie S i i \ i. MitTlOW, This CX ‘ is 5 
’ 
‘ ' 
LmIStravors tio which payvm [ i truiy to Db made, we 
} i , ] 7)» } : t ly ,¥ '¥y ’ .% . 
‘ ' ii CIiIVeS ‘ si i ~ <4 ‘ ‘ ‘ til sit ioul ‘ — ‘pil \ 
} 
sc yt Vy. bY Lnese preset 
. : 
} ‘ } 4] S Aal i 7 . i | ' 
ve ed and adated this 14th a i SO4 
+ } } j 
\\ sintelvy ata term OT thie court of low na I 
> . - , > 
(] { Sola ¢ rt \ IN (100d iL eeneee 
’ } ‘ , , j ’ ¥ ‘ 
1 yy) F 7 ; : . * 
nn StrvKel iefenda vas rendered lis Lne 
: P r ,] S al ’ } 
SikiGi ‘ | I MS Urry KCI Liti' ’ ‘ i Silidi * Ot) sSirvkKer 
) navVvIne OovbLAaInNed a WIL ¢ i nied a Copy thereo! 1n 
i] +} ’ +} | » | ’ ) ’ ’ ryyveyt’ | Tht. ) " 
Lilt YU Ce Vi Lilt CICIAN VU ‘ i PIULUNVG Ulli ldgment 
+} ,ieyr’ 7. iv1T 7 ‘y ' ‘7 (| | Lid lead rad 4 
; ahitvyicCera ‘ sae ah aata a4 ‘ ’ : icvUvutt ‘) «i it AIware _ 
, } y « 
L1 ‘ j A\' cdil j ] =| iti’ him ft 3 i i] il it <i Suprem: ( ourt 
: + ] ’ * | | ' » ; ’ , 4] | \ 
Lid | ] ed States, to pe nomen +} biti Lol Lie second Mon- 
; . ] 
day of October next, now, the « he above obligation Is 
i} t - oF ] lay ™v? ¥ ’ ; ’ ’ ct i"? ; ’ . . 
, r | : Sfiidi rT) i . | se'CLi Lf Silicdi W Oo: erro] 
+ } 7 , ’ , } , . ¢ 
; ; . ‘ 4 : ; . ; ’ : . 
LO ¢ ind Aabswer all GanIaves SU i he Milli LO INnakKe iis 
. , Y , ‘ , j j | ‘1 
1) 1 yood, then the above obliga » be vold: otherwise in full 
' ] ae oni 
mree ana VITLue 
TOHN STRYKER 
‘ S \ \N iui, 
vy C. H. GATCH, HMis Att’? 
j . , Ly 
' ’ : 
|. CALLANAN, Security. 
. + ‘ *% : ' . - td ' ' 
endorsed The within bond ap April 10th, 1884. Jas 
, | ) ? - ’ ' 
ll. Rothrock, ch. Justice sup. court o 
i 
} lod , 1} ; a 
And the original bond 1s lodged clerk’s oftice of the su- 
, ry) bak ’ ) ‘ 
npreme COul >] Own. 
'4 . a. 
164 STATE OF IOWA, 88 
id 4 - . | j : ¥) ' ; cur «} i } ; } —. rtityv 
a . ray, clerk OF the supreme cou il LOWa, GO LCreDy CePruliy 
i] +} 7 ty) ane rT r tr} rip f the 1 rc 7 
Liat ne foregoing 18 a true ania COT LPULSCPIPL O1 ne recor LT) 
7 ' ; . —_ , SS ’ “ee 
Lf) revotl .? Clii Lie CHoUSEe, CUIUPuU > ' e ©Dstl i‘ = {) MmopLtil pal 
' : > ] | 
rie L| original ODLHLTO Ol said court (i LS ODIHNION on rehnear- 
s | ‘ +} } : ¥ : i : ’ ’ iitean y* ariel 
i} Los bre r Witt Line mna ClILTY O] itis Mlb and Gecrert iridl Sup) 
] ] " ts ty ‘ i »? " | 7i7 . | As y 
piemental decree or certincat adirect wild ULIOW et Upon motion of 
1 } C14 seas] : ft} , : : | F sav ges 4 r arr - | 7 
Ol) OUPVACE, pil Iti CPrror, alle CO} nn Writ OL @Crrol POTIC. 
And | further certify that true copies of the writ of error an 
a s 
, . = ;, . . 
; : , AD soot , ' tiie : ’ . : eat. 
citation have been retained in my oltice, and the original citation 
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Tur Des Mornes NAVIGATION AND RAILROAD COMPANY, SAMUEL G. 
Wolcott, Wm. B. Wells, Roswell S. Burrows, Edwin C. Litebfield, 
Wim. J. McAlpine, Richard B. Chay n, Albert H. Tracey, Francis 
W. Tracy, Harriet Tracy, Electus Litchfield, Edward Wade, John 


. — . ‘ } Sd ’ : ’ > - | ; 
Strvker. and Others. Defendants 
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ry . . ] ; . i ] 
Che several answer of the « 
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pany, Samuel G. Wolcott, Edwin C. Litchfield, Electus b. Litch- 
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field, Wm. J. MeAlpine, Richard B. Chapman, Edward Wade, and 
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SE Po O LIICTINSCILVeES All bla Ul i eee i¢i\ rio ) { { )- 
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allegations therein contained are true to the best knowledge and 
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bill of complaint.save and exe pt as herein otherwise stated and set 
forth. 
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~ \ ‘\ ry ly ‘ \ 

» the . x ed by said com} \ 

‘ Lat ‘ | ~ ~, » i \ ; \\V ich st) 4 : iit’ is o>] 

a it cl iki! \ Li -={ i i ' i ‘ Vt LO rel i tii Li tu ¢ iCil 
ind everv of these defendants Isa e purchaser under the State 


of Lowa of the tract or tracts, respectively, conveyed to him by said 
ull, complete, and indefeasible title thereto. 
leny that the said complainant, is entitled 
to the relief claimed in his bill of complaint or any part or portion 
thie reof, and aver and Insist that by reas f f the mati ers a ibove and 
in the said answer of Wm. b. Wells, adoj ted and made a part thercof, 
contained the title of these def ndants tothe lands 1 1h) itis ute c laimed 
by them, respectively, is perfect and absolute. All which matters 
and things ‘the SC di fe ndants are re acd Lo aver, maintain, and prove 
0 ae ee respective 
vr s to the tracts claimed by them, respectively, may be confirmed 
cll * }) roved cLiie dec} ared vali I and that they be hence dismissed 
with heir costs herein most wrongfully sustained. 

FINCH & RIVERS anp 

J. M. ELLWOOD, 

Attorn ys for Defendants Above Named. 


And On the | 3 er day of md A. |). LS7Q, there was file d in said 
iuse the follow) stipulat n of parties: 


i] UTnited States Circuit Court. District of Iowa. 


Tue Iowa HomesteEAp COMPANY 
THe Des Moines NAVIGATION AND RAILROAD COMPANY, SAMUEL G. 
Wolcott, Wm. B. —. Roswell 5. Burrows, Edwin C. Litch- 
field, William J. be. \Ilpine, Richard B. Chapman, Albert H. Tracy, 
Harriet Tracy, I “Lite thfield, Edward W ad John Stryker, 
and Others. 


it is stipulated and agreed that the loint and several answers of 
the defendants, Albert H. Tracy, francis Tracy, and Harriet Tracy, 
age by Albert H. Tracy; the several answers of the defendant, 
Wm. b. Wells, sworn to by said Hp Ils, ane the joint and several 
answe ¥ of the defendants, Samuel Wolcott, Edwin C. Litchfield, 
Wm. J. MeAlpine, Richard Bb. ¢ vob Klectus B. Litchfield, Ed- 
ward Wade, John Stryker, and the Des Moines Navigation and 
Railroad Company, sworn to by Electus B. Litchfield and Nathan 
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Tut Des Moines NAVIGATION & RAILROAD Com- 


- i. ii 7 ” 7” 
PANY. Plaintiff in Error. LN nie 
> ae, BST 


* . ‘ . . Ss : 
CaLvIN Burr. Defendant in Error. 


Now,‘to wit, December 14, 1866, comes the Iowa Homestead 

3 Company and their grantees, of the State of lowa, and by 

their attorney, John F. Duncombe, move the Court to permit 

said parties to int rvene in this cause for the purpose of argument 
on the part of the defendant in error, and for the cause state— 

1. That said company and their grantees are directly interested 
in the decision of this cause in this, to wit, said company and their 
grantees claim to be owners in fee-simple of the land named in the 
—) eadings, “nd over hity thousand acres of other lands, the title LO 
which is involved in the decisions of the legal questions involved in 
this suit. 

(Signed) J. F. DUNCOMBE. 
Altorne y for Intervener. 
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r 
} 


oe 


True copy. Test 
| SEAL. | D. W. MIDDLETON, 


’ ! ’ . , YT ’ 
Clerk Supreme Court U. SW. 


Endorsed as follows: Supreme Court U, ». December term, 
1866. Des Moines Navigation and Railroad Company, plaintiffs 
in error, vs. Calvin Burr. Motion on partof lowa Homestead Com- 
pany LO intervene for argument. riled | ith day of December, LS6O6. 
Granted J. F. Duncombe, for interveners. 


Mar. 12. —Ordered LO he 


No YO4. of Dec m be r term, LSOO 


IS6G. Dee. 


Supreme Court 


This cause was submitted to the « 
record and printed arguments by 
plaintiff in error, and by Mr. Li 
under the 20th rule. 
2d January, 1866. 


IOHUN STRYRER 


vs 


? ¥ 
uisO iol 


Athidavit of J. M 
-Leave eranted 
Ist of March. 
-Brief of PLS 
—On motion 


argument 


le nve to a 
ments, 


?3.—Brief of Mr. 


t—Reply brief of Litel 
17.—Ordered that coun 
with No. 133, if d 

LS67, May 13.—Adjudged LO be ath 


Kertracts f fj 


the UT 


+ 


id SAMUEL G. Woxcort. Plaint 
vs. 


Toe Des Motnes NAVIGATION AND Ra 


: . e 
i ‘4 .' 
1") ro. wo 
."; Pi a 

rief of Litebti 
. 7 i; + a 
SUOLTLILLEC 
Miotion of Mr 


’ 
\ 
j ’ 
‘ 
Lec 
_ 
i | 
‘ » 4 
| 
4‘ 
\ 
i ." 
‘ 
} 
its 
it 
, 
4 
‘ 
, i ive 
printed 
» 


Decem 


e 7 
in Krror. 


LROAD Company. } 


sideration « 


» Court on the 
’. Gilbert. of counsel for the 
for the defendant in error. 


CRANE, 


ADMINISTRATOR, &C 


SAMUEL G. Woxncort, Plaintiff in Error, 
‘ Ue. No. Us. 
Tur Des Motnes NAVIGATION AND RAILROAD Company. } 


¥* . ¥* , . - t : 27 } _ - Pa ” : 
sioux Oty Railroad Company, to file and submit printed argumeuts 
: : 
. . . . : 7 , 
in this cause atanv time before the lst dav of Mareh next 
Sth Keb} mary L SO! 


. ? ? 
7 4 

(vyraered | © 4 that tf s cause be argued DY counsel, ll ae 
\ - 1] 

sired, With NO. J ren ad ih the reculal eall of the mocKel 
Supreme Court « e United States lecember ‘Term, 1866 


; . . } ’ | | — F 
In error to the elreult court of the | hnited States for the soutnern 


’ Y ? ’ ’ } ’ 
[his cause came on to be heard on the transcript of the record 
’ y) th) ; bee fy ' +] | ? | | i ee ' ’ +h) or sy ' = | 
IPO) if ‘ i 4 ii COUT ()i Lie rpiLed eto ‘ Liat ™ ( ‘ ei I (iis if 


; 


: , : 7 | 
: . i- > 2 4 ‘ . ; ' : >} 
Ol New York, and Was argued DY COU! 


isCi. 
, ‘= . | : - « . . | 2 ] ' le ] J 

On consideration whereof it is now here ordered and adidaged by 
hy § TT ae 4] > Lo >> 7 e ai ‘ — s¥ ; ’ 7% ’ ,% +} 'y 
LOIS ourt that the judgment of the said circu COUP 1 UiLIS Caltist 

, j , 

be and thi Same 1s bereby, athrmed with COSLS 

: * 

Per Mr. Justice Nelson 

75,1 | . ‘ Sees 

Rise ‘ I hcl V, telerer 

} } 
Mr. Justice Miller took no part in the deeision OT this cas 
‘ 
‘rue : ; fy — f i ;* hy ’ ; TPLIVi ‘ 7. 11) ; 
rue copies Ol aocket entries, eXtractS troin minutes, and Judg 


ISEAL. | D. W. MIDDLETON 


f [7% j Supre hie ‘ our [/ ‘. 


JOHN STRYKER Vs. GEORGE CRANE, ADMINISTRATOR, &C., 1] 


di Supreme Court of the United States. December Term, 1865. 


SamMueEL G. Woncort ) 
Ys. , No. SOS. 
Tite Des Motnes NAVIGATION AND RAILROAD ComPaANY. J} 


The counsel for the plaintiff and th counsel for the defendant 
he reby agree to submit, and do submit, this case upon printed argue 
ments. 

Dated December Sth. LS65. 

(Sioned) J. W. GILBERT, 
; Of Counsel for Plaintiff. 
Siened) EDWIN C. LITCHFIELD, 


{ji (nunsel in dD h¢ ndant. 


femal.) D. W. MIDDLETON, 
(i, ] Supreme (ourt [/ S 


. ’ ? 1} . 45 on | : " ; 1 ' : 4’ : wy I » * 
ndorsed as follows: Stipulation to submit. Filed December 21, 
’ j- 
Be) ; 
- 
Supreme Court of the United December Term, ISG. 


Samuer G. Worncortr, Plaint n lcrror. 
_ No th. 
Des Mornes NAVIGATION AND RAILROAD ComPaANY. } 


’ " . + 5 , ; 
ln error to the elreuit court of t! ted States for the soutbern 


The Dubuque and Sioux City Railroad Company, a corporation, 
and by Wm. Bb. Allison, its attorn now comes and moves the 


Court for leave to intervene In | ve-entitled cause as a party 

Lhereto, and “iso tor ieave ie an argument Ih same 
rT ' : y* ; ’ ; wt | ; ott if Hn I I . ‘| nd : io ¢ 
‘ t3) PCL SOTLLS = mrt : » €88 ‘i rbiced i¢ rewitil Liat Trbiieie il 


part hereof. 
DUBUQUE AND SIOUX CITY 
RAITLROAD COMPANY, 
(Signed) By WM. B. ALLISON, Its Att'y. 


‘rue COPY. ‘Test 
rena. D. W. MIDDLETON, 
{ , yh Supre Whe (‘ourl 


‘ 


if 


ace ] me eee T 2 ) Pn com en sul ' \V ] les aantat? 1 — 
kndorsed as follows No. 305 . i i i (ye, oleott, plaintill in error, 
. , 


.' , at 4 ? ’ ’ \| * " 5 . 
US Des \loines Navigation and road Company. MOLIOTL IOl 
leave to interv n behalf of Dubuque & Sioux City Railroad 
if yt if} merry if (oii pt bch il ‘ : pti uat rat 5 POU N it\ Llliroad 


Filed Sth February, 1866. Wm. B. Allison 


cou r at law,and am assistant attorney for the Dubuque « 
) + Iroad Clomnat that within the past few days, and 


‘~) a. I t 1e | 
not vo ha po LO examine thie record Lt) thie 
above-ha | cast that OmvVv ! i, Une said record sh ws that thre 
attorneys’ Sil le Wolk L e@1Lbnel | not fully ul ders nd the Cust 
or the 1 ire of the party opposed to them, or had been instructed 
‘ ‘ . - : 
not to litigate the case in good faith; that the question involved In 
said case 1s one on which de pends the title which the Dubuque WV 
Sioux City Railroad Company acquired to about seventy-seven thou- 
sand acres ol land to aid in the construction of said road: that 
79 a final decision of the above-named case against the plaintifi 
im) ETT r WOUIG Lei d 1d) greatly prejudices thy said Dubuque c\ 
Sioux City R mroaad Vompany ilthough they are not a parts to the 
said cast that have Ast LO Tear tiie de on of the court be low 
(near bottom of } (re { f the reeord) was obtain: 1 on subst Ant 1] y 
Hil @2 Da / 1] ¢] qr fT ef Cis | s vreatly pore idicial to thi 
; : > : . . , 
iInteresi try Dy rt} VW Sioux wll Kaiiroad ( Ol pany, and is 
contrary to what would have been | decision on a proper presenta- 
Lion and argument ol th ist And, as afore said, thatan afhirmance 
of the judgment of the court below would prejudice the title acquired 


/ . ' } ' e 
Po1oux Olly halroad ( oOmpany to said seventy- 
' , 
Lie LIibie to their grantees 


JAMES M. McKINLEY. 


bscribed and sworn to by James M. Mekinley before nie, clerk 


- , 
puodscrived Lt 
+ + s+ of ’ sal ‘ 4’ . ‘ . ¢ & 
of the district court of Dubuque, Iowa, February 1, 1866. 
| * 


ale ‘ 


(Signed) M. LEPPER, Clerk. 


| SEAL. | D. W. MIDDLETON, 
Cl, rk Sup Court U/. S 


EKnudorsed as follows: No. 303. Samuel G. Wolcott, plaintiff in 


error, Des loines Navigation \ Railroad Company Athidavit 
of James M. Mckinley. Filed Sth February, 1866 
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JOHN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, &¢. 17 


cers, or even of Congress, could divest tne state of lowa of such 


tLitie alter the acceptance ol the orant DV Lhe State. 


Third. We further claim that under the last question no title to 
the lands in dispute passed to the State of lowa under the toint res- 


olution of 1861 or the act of Congress of July 12, 1862, for the reason 
that the United States had no title to tay 

| already divested itself ot thr Lit » the act ol May L5th, 
LS56. No title could pass from the State of lowa under the act of 


-_ | ** } . . ‘ 5% > 7 >\% ‘ ’ ; ‘ ‘ *y*< 
hu if 1S62, for the reason that a grant by a State 1s not a warrantee, 


— 


and a subsequently acquired title « 
a sovereign power. “Grants made D\ 1 Legislature are not war- 


— — - | | ; a oe — ; all 
rantees, and the rule universally, cLppvile determining their etiect 
is thatif the thing granted was not in the grantor at the time of 
Lhe grant no estate passed to the granter Brice vs. Ruilroad Com- 

7 >= 

pany. 1 Bla »é 4.) 
t 

5 i | ® ? j 7 ° 

i Lne questions mnvoived 1n I LO have | n muy 
- Cul DY thie priol WQasUdiICALION O ind we trust that the 

} } MS, ; , os | ; ; 

decision in these cases will Cna ilbigatl hn regard to tne titie to 
* ] ] 
YiiCoOU I 1} is 


. s . a, } } : a ] | 
i nave sustained no othicial or bust SS retation With tire Dubuque 
. eLnT st > ona I pervs | ' ay . mt «64 ; | } , } 
‘i . rLia US ( it \ Railroa Company, ' ALL | Lt) it Lhikvi i) . if ak STOCK - 
. : + . . . ’ ’ 
; *n. * 
| er: I was the secretary and 1 f tl lowa Homestead 
. : <)> 
during its existence—fro1 S64 to Jur IS75 
’ 
| \ / ; } 
| don't know anvthing about Ma Lhompson's connection with 
~ ; 
‘| Pit . sare’ ’ ny . (‘if ’ R re ( ry > / ta | es " ii, ° " 
wit buuUquUs iN " lIOuU XxX ity wel ili Oa ' bipeedtiy . KRTOW Lier Ph. 
. : : 
} " ’ ,) \ ‘ sur , . } 3 ’ ies ’ 1 ~ .7 , = 
lL i ball AS JLasotl} nonIpson : (it tL KNOW Ih respect to is 
| i 
>) »F ’ ‘ itt . +; + ‘sy ] . +. } " | a i + — ‘| ‘% 
nection With Line railroad compa ‘ rererread “> 6«CosB Lite qu - 
Lion 
a= r% } 7 . i . — . | , ] 
oF Che homestead conipany ad 1s regular bvboard meetlnges 
i . 
. . } . : — 7 6D ’ 
as long as | was connected w ae —up to June, 1873; KNOW 


. ’ } ; : | } we’ 
no meetings, Inaepends nt of the board meetings. alter 1S75. 


( 
~ 


? 
I 
Hoon aiter Jesup became presiaent of: the Dubuque W SIOUX LILY 


Railroad Company the railroad company became owner of fiv 
ninths of the stock of the homestead company, and after such 
change of ownership of the stock there was a new board of directors 
made of the homestead company ; Morris k : 
}. Pierpont Morgan, and J. A. Roosevelt, George J. Forest, Edward 
Stimpson, and Isaac H. Kuox were directors in the companies. 

The railroad company owned a majority of the stock of the ho 
stead wna 2 since the year 1S66: | cannot say exactly wih) 
t was soon after the time that Morris K. Jesup became president of 
the railroad onmapany ; 1t might have been within two months or 
within a year after that dat 

by owning a majority of the stock they controlled the homestead 
company, and they we. harmoniously with our board 

| know that after Jesup became president of the railroad colnl- 
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‘+ . . , 7 - } ] - ] = " 
pany all stock of the homestead company held by the directors 


‘ ’ , ide sf. — , oe ) 
OL Lie Pamiroaa Ccoblipany Was transferred LO Lint Paiiroas COrli- 
7 » 

’ ;% 4 n ’ ; ’ t] ] Fr , ’ | | t | : ] if 
perth \ mou im” tO hve LOS O LHe Whole SLOCK; b1TIK 
was within yea! iterwards, DUEL am Hot positive. In June 

‘ a 

1o790 '*7 4} - ; } =f &. } 4 
LOGo, sOid the TamUroad Company WY SvOCK “OU shares—Aandad took 
vil Juvudue ( s10ux Cbs mAairouad Compan) S TLOLCS, pry mC Iti 

’ + * . 
one, two, three. nd four vears, and as secretary ol the COMMAS 
_ . ’ . 

> "* | ‘v7 | ; +] ,y? = . } iy let : 7 } | | 
can Say they purenased at tii SEktwie: UL Le valance OF the Stock 
‘ 4 oo ‘ : : ee ‘ 1 ’ , -_ 

Lhat was held bY other stocknolders, other than the railroad com- 

, | 
pany, on the same terms As to how much of the stock was owned 
| | ; | | ; - , : 

by the railroad company on the Ist of Oct., 1565, | cannot an 

. ’ , 
swer, ior | reason thi | cannot fix the tin when Jesup becam 

os 7 ’ | ' , F | | ) | le] 1} int IS , 

presi and OV Whoem the § K Has veelh Herd SilNCe JUlle, iv 

/ ) ¢ ’ y\f - , ‘ 
on | <li SW + . ¢ , Pi ? | AF 
. “Ye > a | ae ] 

— ‘¢ ,e + . . . 7." sy es ee, 

ve Soon after Jesup became president there was transferred 
, , ' ge re Pi ; f 4] 
LO Line ri ‘ sta 4 ! Dill \ f I i} is Ol} he entire stock i Lhe 

homeste id companv, and 1n June, 19/0, as by lor stated, the railroad 

ry)?} ’ , " j ’ ’ i | , :} . bala ; . 
COTIDAaT Cluiagsed = ii il OLHNeCr OWHePS Lit “Miance OF Ube 

; me tS eal “em tead cy nan tina l thin] 

SLOCK Lak eC el re SLOCK O] ii pomesleuntl COnIpany LiIbINK 
sf bay ’ ‘ 7? X ‘y ly ’ Y 7 
It WAS SilO y «liLel CSuUp VeCALI¢ pres ient 

My ’ , , o 

J. Otate whetner or not there was an agreement between said 

+ | ] ’ ’ ’ } es ’ ] ; ’ ’ 7 3 ' | 
Paniroaad Companys Ha Salad NMoMesteaad COMPals that, in case of fail- 

1 ’ ’ " , : , ‘ 

. } \ | . se ; — . , . 

ure Ol Lie Ul { Lhe WW ebstel COUTLY iahas pDuUrcHaAsSead by the latte 
" rf . 

f the former. that the railroad compa vould pay back he 
Or the tormer, that the rallroad company woul pas mck to the 
homestead npany th origina: cost, With ten per cent. interest 

i : - 
Y ! 
thereo} ) if so, whether or not any record or memoranda of such 
P ] 2 ae } } | 
ayreenhnieht Was OF SHOUILG have been recorded 1n the DOOKS OT potn 

- mattaam wif Ss : —— .. £4 + ere 1. A 
OF Civiier O} Sala COTA panhtles , ana, 1 SO, 11) Wiatb DOOK OF VDOOKS., 

A. There was an agreement to that eflect amongst the lowa 

P 5 , . , 7 ‘ . : } } ~ 
. ‘ >} " * ; ' Ti sae } ° . |?) . r 

Homestead ( OlpPAaby s Papers , I “dOnt tLHnINK 1b Was recorded 1h any 
P i» ‘ “il 
HOOK I clil., 

Ra ‘ 4 1 4] P 

(J. Is It Or 18 1b NOL true that Salidi TALLTOACG COnpan\ pala Lie COSLS 

; + 
: sige : ; : 
and expenses of bne litigation in the ease of the lowa Homestead 
: 
’ * \ " . * ’ -- . 4 > ho 
Compan} acainst the Des Moines Navigation (\ Railroad Com- 
: a + ! ae 
pany, commenced in the district court of Webster county, lowa, in 
’ | 
Octobe 1568, and taken by appeal to the Supreme Court of thi 

‘ ’ ' " ., . ; i . . , 1 
United States to settle the question vf title as to said Webster county 

, . , 7 ” 
P on +) ? 4 ) 7 5 4 ] — ) ° > . " t | Bt ? ‘ 
lands * state ruil ali VOU KNOW With re spect LO Line pDAVMeENL Ol 

. e & ~ 

— . 4 a ] hati . none . eal : ms 1 | ] 

sald COsisS abd CXpelses, whethnel pala In Tull yy Salt rabiroaqd 


company or jointly by said railroad company and said hom 
stead company; and, if jointly, in what proportion t 
paid by them: and state further whether or not he matter of thi 
payment ) said COSLS and ( X py ses, or provision thie I for. Wis Col. 
sidered or discussed at any meeting of the board of directors of 
either of said companies At which you were present ; and, lf so, 
state whether or not both of said companies were repr 
such meeting; and, if not both, whether or not said railroad com- 
pany was I present d Al such mer ting. 
SY A. I cannot answer whether they paid them or not. They 
agreed to defend the title. The Iowa Homestead Company 
never paid a dollar of the expenses. It was never discussed at the 
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lowa Homestead Company’s meetings, and I know nothing about 
what was done in the railroad company’s meetings. I have already 
stated that the railroad company owned a majority of the stock of 
the homestead company, and we were working harmoniously. 


Krom W. a. Barneys’ deposition, iis fol] Ws. 


| was land agent for the lowa ftlomestead Co. from its organiza- 


tion up to some time in 1873. I have had no official relation at any 
time with the Dubuque & Sioux City Railroad Company. | 
(). State whether or not you had, at the time of and previously to 
i commencement of the suit in the district court of Webster 
county, Iowa, by the lowa Homestead Company against the Des 
Moines Navigation Company and others for the purpose of trying the 
title to certain land lying in Webster county, lowa, claimed by said 
companies, respectively, and in which said homestead company 
sought as alternative relief the recov: ry of vertain taxes paid by 
id homestead COMpAany, knowledgs of the fact that said suit was 
and was to be commenced. 

A. I had nothing to do with the suit mentioned, although I think 
it was mentioned to me that such suit would be brought. I neither 
directed nor participated in the direction of said suit. I don’t recol- 
lect now exactly who were the officers of the lowa Homestead Com- 
pany at the time, but believe they were Morris kK. Jesup, president, 
and John B. Dumont, secretary and treasurer. As to the directors, 
| have lorgowl 1} who they were. As to the otheers of the railroad 
company. CcCannol say. 
| don’t think the lowa Homestead Company paid taxes for 1861, 
2, and °3. I think I paid all their taxes, and my accounts don’t 
show that I paid such taxes for them. 

JO ‘rom the deposition of George Crane, as follows: 


Int. 14. Do you know whether or not the books of the D. & S. C. 
i. lt. (Oo. contain any evide nce now with re Spe cL LO the par ment of 
taxes on the lands in contreversy in this suit? 

Ans. I think they do for a certain year. The only year I looked 
for was a payment in 1866. 

I have been the attorney of the plaintiff in this case since 1875 or 
1876—possibly since 1874. 

My COrre spondence was not with h iiP (,oodnow, with respect 
to my employment in the first instance. I think 1t was with Du- 
mont. 

Int. 50. State whether or not you, either by correspondence or 
ally, communicated with Dumont on the subject before the date 
f the assignment from the homestead company to plaintiff Good- 
now of the eause of aétion in this suit. 

Ans. It is possible I did. I do nol know how or when. I eannot 
recollect when the subject was first talked of without refreshing my 
memory. Dumont acted for my client; may possibly have had a 
Cc nvers ition with him before the assignment was made. [t may 
have been before my present client, Goodnow, so far as I know, 
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| have l any connection Ww! e | rk Sioux City 
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; is aa ; : 
} | . . ] ’ : . 
county, lowa, by the lowa Homestead ( OmMmpany acaimnst the Des 
. . +. . ‘ : : . . 
Moines Navigation ( ompany and others for the purpose of trving 


ster COURLY, lowa, clan (] D\ 
, :, 


the title to certain land lying in Ws 


.* ¥% : te a sad ’ , 
SHid Conimpanhniles, re spective ly, and Ol) whi ih SuldG Hhiomestead com- 
’ . 


} — , Bi r . . ety . . :% ; . 
pany sought as uilernative rellel the recovery of certain taxes pa 7 
bv sald homestead col pal , knowledge O} the act that said suit 


? 


wus and was to be comme ni to 

A. I have no knowledge of there being any disputed title to the 
lands. I cannot now recollect whether I had knowledge of the fact 
t such suit was or was to b commenced. 
Q. If, in answer to the last interrogatory, you say vou had knowl- 
edge of the suit therein referred to at the time of its commencement 
state whether or not you directed or ae ipated with others in di- 
recting its commencement; and, state the names of all the 
officers of said homestead compan ny eee sald Dubuque & Sioux 
City Railroad Company, as far as you can rem a with whom 
you consulted about the commencement of the sa » be fore it Was 

commenced. 
95 A. I cannot answer ele arly. suppose ] if must hy; ive ber nb y 
action of the board directing the secretary and treasurer to’ 

bring the suit. Not having the books I cannot make any references 
to them. I know that there were no entries on our books for taxes 
of i861, 1862, and 1863. The Iowa Homestead Company paid the 
taxes regu! wes. from 1864 up to 1873, when my connection with the 
company term! ited. I cannot answer where they ( the tax receipts) 
are now. I gave them up in 1878 to the Dubuque & Sioux City 
Railroad Company. I think there were no taxes paid by the hcme- 
stead company, to my recoliection, from 1859 till 1864. 


—— 
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f Morris kK. Jesup & Co. I do not know him in connection with 
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wrenerainy gave instructions to the attornevs who had charge of } 
- . , S - . . « 
[| am president, and | presume ll any dairectuiohns were given 
; 
‘ > 6 , 
>>} - Hye “- iy ] ’ ' 
must have given them: I do not know. 
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OG He (Edward K. Goodnow, the plaintiff) resides in Brooklyn. 


not aware that he sustains any official relations with 
either the. land company or the railroad company. 

J State whether or not you were pres ni when the asslgnm nt 
by either said homestead company or said railroad company to 
(joodnow was made: and. if so. whether said Goodnow was pre sent, 
and when were said assignments or either of them made. 

“A. | do not recollect anything about it 
(). State whether or not you arranged with said Goodnow for the 
NakKInNge to him of either of said assignments ; and, if so, state 
whether the same was done orally or by correspondence, and what 
interest, if any, said Goodnow has in the claims assigned to him or 
either of them. 

A. Not that I remember; I have no recollection of any arrange- 
ment between Mr. Goodnow and the Lowa Homestead Company or 
the railroad company at all. 

. State by what authority the assignment of the cause of action 
herein to the plaintiff Goodnow was made; whether or not it 
authorized at and by any meeting, either by the stock holders, 
directors, or any committee of the assignor; if so, by which and 
when and where was such mee ting ihe ld who composed the same? 

A. I have no recollection of anything of the kind; I presume, 
however, if anything of the kind was done it was done by the board 
of directors : | remem ber nothing about : 

[ do not remember of any record of the proceedings authorizing 
said assignment having been made. 


‘ 
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From J. B. Dumont’s deposition, as follows: 

| have been assistant secretary of the Dubuque & Sioux City R 
R. Co. since some time in 1864, and treasurer since some time in 
June, 1876. and secretary of the lowa Homestead Company since 
some time in 1873. 


New York by an lowa corpora 


» | JOHN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, &C. 


Di (). State whether or not at any time during the years 1574, 
_—, ane ~ ' 
iSio,and 1876 you had a conversation with George Crane, 

lisa atthe city ol Dubuque, lowa, with respect tothe commencement 

r . 


uits for the recovery of the taxes or any part of them paid 
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how 
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The plaintiff then offered in evidence the original assigninents. 


‘sath as , - 
| nev were ovrected to by defendants because— 
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S |. There is no evidence of the authority of the officers by 
} j | . : _ *) 
whom it purports to have been executed to execute the same. 
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» Lhere Is » certificate ol acknowledgment as to the assignment 


—. The assignment purports to have been made in the State of 
‘ation, and no authority is shown for 
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hem to transact business outside of the territory creating them. 


o. For the reason that the instrument shows it was executed long 


er tnese SUILS Were commenced. ana tha re is ho evidence that the 
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assignments were ever delivered by the railroad company to the 


The assignment, a copy of which isattached to the plaintifl 's peti- 
mand Marke Exhibit b. Was read in evidence. 


) ee eT | . aoe , . ial 
Plaintiff then read in evidence a duplicate of the assignment 
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attached LO sald pet ition and the following acknowledgment thereof : 
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STATE OF NEW YorK, New York City and County: 


On this 8th day of seer A. D. 1881, before me, a notary public 
in and for said count , personally came M K. Jesup, president of 
the Dubuque and Sioux U ity railroad, and John B. Dumont, secretary 
of said company , to me personally known to be the identical per- 
sons whose names are affixed to the above instrument as grantors 
and otheers of sald COMM pany, and acknowledged the Same to be 
their voluntary act and deed and the voluntary act and deed of said 
railroad company for the uses and purposes therein mentioned. 

Witness my hand and notarial sea! 


; Py 7 . . . 4 
| NOTARIAL SEAL. | J. C. FRENCH, 
4 } i bh, 7, Ye ’ 
} [ fat 3 f if 
2 | h- ' 1% " : ,¥ : . 
a au Ahi NT OO] vi [I~ ! Pin. 
\\ ~ \ yee 2. | iS “F 
7 > » > | . 
~ H i rep \ io vyvour eat i) Z Pyhe | \ : ae 
. , ‘ 7 , 
\ AL a fetuer Was addressed ' ss Ly 
be? ») ‘} : | } * . . + 
i ' 7 ‘ i mii © ii \\ , = =i \ ‘ | 
») | 
p>}? Ltt) © tne COUN t St | \ ‘ ’ f a ‘ l- 
: 
. . . " ’ : . ” 
Talhn imnds to the State o tf lowa unaer Loe orTants ior ald In Construct- 
Ing railroads in that State 
: . — tt } D esta &f } } } 
A COP \ ol th \ mveer is now eChnciosed Wi | tne remark that In the 
. . ; ‘ ’ , +* . . — 
rt Pos of the Com mnissioner of the UWeneral Land Othee of the ith 
} . . \ } " ' — — . ——_— } : 
of July and Sd of September therein referred to it is not stated 


wh thi r the lands which you desire to have listed under the railroad 
oraunt are or are hot In whole Or pari such as have already been 
certified to the State erroneously under the grant for the improve- 
ment of the Des Moines river. I make this remark deeming it 
probable that the Commissioner's obj cLIONS, AS MY OWN, have been 
chiefly restricted to lands that have been heretofore erroneously 
certified and not to all that have been illegally claimed under the 
Des Moines grant. 
Very respectfully, your obedient servant, 
J. THOMPSON, Secretary. 


W ASHINGTON, September 26th, 1860. 
Hlon. Joseph S. Wilson, Commissioner General Land Otfice. 

Smr: Understanding that the Hon. Secretary of the Interior hest- 
tates to comp ly with my requests of the 26th of June last for the 
approval of the Des Moines river lands in Iowa enuring to the rail- 
roads because it does not appear that the Governor has requested the 
same, 1 beg leave to state that the duly authorized agent of the 
Governor (Mr. Henn), as you are personally aware, did request that 
these lands should be approved to the roads, and that on Mr. Henn’s 

leaving Washington I had full power to act in his stead, 
100 which I have since done, and my acts have been recognized. 

[ am likewise authorized by the several companies, the as- 
signees of the State, to do the specific act as well as others. 

I make the above statement in order to guard against errors and 
to disabuse the mind of the Secretary on the point mentioned, and 
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imnds to the State, bul whi tha ror not ll would De prop r OF GAL 


+}. . . _ -_ , } } ] ; ] es 
dient to recommend a grant of lands ividition to those already, 
crrerpyyys i » 7 7. 17 ~T a | what Xx] ni As proposed in) +} i reentntion 1) hy. 
we heh hibeett, cilita, Li » UN cA f VU LLU, « pra?) it vil i ace ii if 
’ ' | | . . Te " . i . , 
stituted by the Department and the several bills and resolutions 
, ‘ ; ° e ° + ’ 
by more tl COMIMILLE€ mVihne’ a SIMA oprect 
} } ] o , » Bees ~_ 7. 
\s these lands, for the cause mentioned, have been held suspended 
. 47 , 
trom tl 


ie commencement of the sip arya ut of the railroad grants 
more than three years ago, to the ser) disa vivantage of the rail- 
road companies, and it is now ciaiatail thes there can be no ques- 
tion.as to the right of the State to tl he act of May | loth, 
1856, I most respecti fully but earnest y request that there may be no 
further delay in certifying the proper lists to the State and the rail- 
road compa nies in order that the latt er nay al once avail themselves 
of the aid and benefit derived from them in the proseci tion of their 
respective works, as intended by the original grant. 

As an additional reason for granting my requests, I beg leave to 
suggest that 1f delayed for legislation of Congress at its next session, 
evel should expectation of relief hot then be disappointed, it would 
postpone any final action until after the 4th of March, or to the 
next administration; how much longer no reasonable calculation 
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| be made, as it is fair to presume that the new officials 
. salad . ++ . " , “! : : ?. \ -= ~e) 1] +} 
\¥ tid] require be) ¢ Tire 1c) FAC CTL LHeCLSeCLVeS Witt) itil tric 
: : 
*) +» a > 
S OCOUPS li Tollowed, W hid «6D is TruUMDOUS =: 1 would 
- 2 ‘| i ‘ | } ; ‘| 
st to the railroad companies, v irml\ nd to th 
. through it to the [ States, for the faithful per- 
i>} . : tf qc“)? thf | ~ 7 . ; at ; 7" ; c? ti : mpl 
. > | , } € 
i the roads 1 © il - i besides. whatever the 
1i)}*? ’ | = , ’ { : ; ' std wee ' \? i] 
i ~ sit ‘ ie f I} Li ) 4 ne it wi aaa : a eri 
-— 
, ° + t " 
save our vested mghts in the lands, and therefore not interfere 
s] } ’ } oe 4) . 
\\ iit PpPpProvar how ASKCU OF Lil Der irtment, 
>. : 
l am, with ereat respect, your obedient servant, 
_ > 
WM. T. STEIGER, 
la it. ef 
, ) _ 
endorsed 
. . ’ " = y '> . 7) +) ii . 
DEPARTMENT OF THE INTERIOR, June 28th, 1860. 
. oS er ee ( foner of “| 
Lcespectiully reierred to the ( ommissioner ol the General Land 
£ * 
(Jihiee tor re port. 
VIOSES ie KELLY . 
’ . , 7 
( ij if j or ri 
. . wey " ‘7 . , cy } ; 
f Soe CR Tie ;° 1} 13807 ln NCCT lary / ; ; pson, Sept Vibe ,° ord, IS60O. 
. v — ‘ 
GENERAL LAND Orricer, September 3rd, 1860. 
<<" * 


Lfon. J. Thompson, Secretary of Interior. 

Six: [have the honor to return herewith the communication 
from \\V. I. Nel & iver, Esq of the LOth July last. relative LO his appli- 
cation for the certification of certain lands above the Raccoon Forks 
of the Des Moines river to the Iowa railroads, and respectfully state 
that we tind no reason therein for a change of our recommenda- 
tion of the 7th July last; that further proceedings in the matter by 
the Ly prarcrn ni be delayed until uiver the close of the next se ssion 


Very respectfully, your obedient servant, 
JOS. S. WILSON, 


{ OiILTRILSSLONET. 


os Seen ary Thompson to the Commissioner of the General Land 
Office, September 6th, 1860. 


<a DEPARTMENT OF THE INTERIOR, 
WASHINGTON, Sept. 6th, 1860. 


Sir: In the absence of any direct application by the Governor of 
the State of Iowa for final action in the certification of certain lands 
common to the claimed limits of the grant to that State for the 
improvement of the Des Moines river, and the grants for aid in 
constructing railroads, my opinion is that it will be proper, as you 
suggest, to delay action until after the close of the next session of 


( ongress. 
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TI losed witl | f the 7th of July | | 
. ‘> } : +7 » | 7 7 ' 4” ¥«, . 
ne papers enciosed With your ietter ol the ith of July iast ane 
= 8 ‘ . 
1 ' ‘ ‘ ; ) ti Ty} at 
esti ISLA! ci it nov returned ” 
. , | , 
” , + ' .* ’ , : . ‘ere 7 
Very respectfully, your obedient servant, 
vere , . ' 
J. THOMPSON. Seeretary. 
{ . | f } {. | ( hy \ \ | ; i) ; ie? _ \\ ; | ] . i = / tt (] i™ Zz | r VV ~ 
; . ' y 
Zz - | P ; ‘ 
I am ther familiar with the handw ¢ of Morris kK. Jesup 
’ | +] s ; ‘ } 
# | ’ . 
I Was lot Oresetli whoen Live “A Sif? iil Laon ~ ‘ YeCCULEO 
i 
My ludygmellt would be that the s mnature is in the banawriting 


. , ’ . ) 
‘ y} } ’ / Tivo Tf ) Ti } cy? r\7T 1 ’ : yyvit Nir 
I atii TOL POSILIVE whethe Lie aSS nme Ty) Was LransmIitted to Jil 
: : 
4 


" 5 
, _ ; «ff ; , [sha ; 1 ° | ’ 
iin rece lved J CHK LPO) rbidhi ; (oO Tot 


v ’ 
recollect now of having any correspondence with Mr. Jesup upon 
+] sy Py) »? | iz ) ' 
iit = pnrpres ‘}i Li}eé cAceai Hwee 
‘ ry} 1) } : } } a } } 
1O4 Lhe appellee, deeming the abstract prepared by the appei- 
} ¢ . -_ . . | } - = ° } , ‘ ° . &. 
lant impertect, files the oOliowlng additional abstract 1n this 
Fe Pe) 


{ }? } = ' . ‘| ‘4 ' ‘| saat } | } — ae vat 
nt . j Zz iiic Ca ust It) Lilt 4 PLA dt Lo Vv tit 1) thi ii rei 
’ , ~ } 
In evidens irom thie printed transeript of the record in the Su- 
‘ 

ren ( t } | nited Stat nm th ' ft} low llon 
Dretri¢ sku WA : ii it ‘ <i ce 4 i Lit «cit {)i rit VW i] >¢ sit sit’ cLt 
’ | Y ’ . Y ’ . 
Company against the Des Moines Navigation and Railroad Company 
i ad cial :, = im ¢h aceon band vant PF fant +} bill of 
aliiti ¢ H' ALT AWL ALMA ut) iil Lilt avyreead SLALECTIICIIL O1 hiCus, Lilt vil , 
. — es» % :% ‘| wrt “7 } {) yyy ’ 1] Bane. 

COTMDILA ai ; i >> Lim aciliti WIeures i nNIOW]LY 


, . , 
; ; ; i ; ‘ 
| l} | Sil idl COLLDPNAT iS il ( ry i | ij 1i\ Crt ' i \ i ‘ iVWs 
. : 
’ ; 
4 ’ ’ ’ , ’ : ' . ’ 
And A ft il Y Loe .iatle oO} low DUrpOs f ouy ‘ gene 
i ~ 
1} — baad ) | : 
i oe ine iT i> _ ite si ite Lp silidi | i ' he ‘ i j oF re 
beginning the 12th day of November, 1863 a 
WOVE ' Lilt ZUn day ol NOVOTIID i Ped, cht shit i PEL QPUGRT TE 
. 2 ' : 
Dubu \ =] 1] (it t ly i { Ty F ‘ ’ hy ' } 
Live VA rid i* a OUxX it Lil 5s ' Li ODPL ai ' ' l tit &? sitidl 


> 


npany, the Dubuque & | acific Railroad Compan and the State 
of lowa to about fiftv thousand acres of land lying on the east side ol 
the Des Moines river, in W | 
being the odd sections of land within the limits of the Dubuque & 
Pacific railroad grant of 1856 and the Des Moines river grant of 
said list of lands is hereunto annexed and made 
id by said deeds and certificates the plaintiffs 
acquired a title to about twenty thousand acres of land in the 

1O5 odd sections within said grants in Webster and Hamilton coun- 
ties west of said Des Moines river, a list of which is hereto an- 
part of this bill. Of these lands the hiity thousand 
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lowa. 
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nexed and madea 
ACTes lving east of Lne DD S Moin sSTriverare claimed by the Des Moines 
Navigation and Railroad ( OINnpany, a corporation created by the laws 


of lowa, and its assignees ; and some title or claim to twenty thousand 
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- . ; | . . ' , ; . : | . } 
Des Moines Valley Railroad Company, a corporation created by and 
Ps i " i * 
Aciuizen of the State ol lo a 
‘) rr , . . ‘ : 1;,° 2 . J ” : _— 
2. ‘That on the Sth of August S46. by an act of Conecress 


a grant of land was made to the Territory of Iowa of a 


. ) ? } 

iT) said state to Improve Lhe } \ Lion Irom iS mouth to thie 
T> . |. ol } : } ‘ ; } . : } | 4 . 
rmiuccoon OTrnKS Sila reeeae iu) Ly ~ w cul Withiti Siiidi Crrivory 


| ] | l ’ 
’ . ; ’ ‘ ° »a 9 
Droval UY Liie Pec» gs a iif ¥ suryv of the nited States 
; . 
; ; ; . 
; . , ’ ’ 5 , F ¢ 1% ’ 
Salad ianads to pecome thie DrOopercy ¢ ne State when adm tted Into 
} H ' ’ : ~ 
' : ; ‘ : Le ‘ .* * « . ; | 
ne Union, which event occurred L. vear altel Ct) thie aae 
‘ ’ : 
, : . . , 
of Oetober, 1846, the Governor of t lerritory of lowa was notified 
’ , } ' ’ r . ; | 
; * . » . ' : " ’ ’ ’ , oe @ sy f : [| 
DY ietter Irom the Vommissioner ol Land Othe that under thi 
' ‘| 4 > 4 ’ | ' ’ | 
; ; ave ’ ‘ 4” ; 1a’ 1% ’ , { yc re . ’ ’ ’ 
SF ETctiivuy GLa err} Ory OF lowa Wale ' ' i | a8, Lilie VaelCa Li lands It} 
: . ,; * , * . 
, ; : , ft, ' ; . ; 
“uiternate sections Withlh Ove m ; ich side of the Des Moines 
j 4] y 7 , j 7 ; | > , , ._* 
river from the northernv boundary 1 url to the Raecoon Forks. 
" } } | +] 
‘ Y , ‘ * — . 
ne territorial and State authol . Llesced In the OpInion exX- 
} ' } } : ’ 
7)? mn te ’ 1? ' ! ’ ’ Bate t} ; ae ry?) ryt 1 } yy) *} ’ ?) 
| { 7 | }T) I ‘ Leon. anni cLil Lo? ¢ =) ) Lec] MO mike SCleCCLIONS 
B? % } } ! . » 
; 1 ne qd | Til { thy Se1eCcT MyIIS TT) . | rks of Live be ‘OT ) NO 
' | ' | 
, 4 ‘ * > . ’ ’ , a , + . 
(TUeSLION Aros is to the tIurtner eX LOIS gral Utitit Heariy 
, - —_— 
’ ’ : ; * © ‘ > | , 
WO Voaurs thereatte (On the Za I PruUarPy, LS47, state of 
" } } 
low i ppommted i bo ra OL DUD \ > LO lmpro' [ I VIZAatiol 
yack cl | ij cL t i] i ii ’ itil i y i nmae i il 
a I — 
’ ; ‘ ’ " ] ‘* ’ ; +] " ’ ’ = ; ‘ | ; +. | 
‘i sci i'l rivel : a vol Ws Vit S' ‘ a. Qe Ltis wWUahitl Laci tt ebD- 
23, 1848, R. M. Young, Commissioner of the General Land 
ruary 25, 1545, I oung, Von ssioner of the (vr rai Lane 
»* , j | ’ 
7 + . , . 
{ ) i" Lite] LTIS\Wet ritiv il got tl } i] mile? ~ Libis —_ ~ = \ 
, , 
’ ; 4 * ‘ ’ 
question has arisen as to the ex! rrant to fr Vil lnder act 
| 
ne St) ~ if rici tl . fF tha an , y ‘ } 
) d rust Lil ) tiitd mi UO! iit ULI! Pet UCSLCU 
li} . rr rit | / | 1? 4 ryyo?r : | 
i; } pe’ Pati mr Viti Vi Ct ‘ bth ctiteeil ' ' LJiiS, al i 
| ot ‘ stat ‘ ’ ' ’ i | ta I ’ +7 *4 
Oll CUCl SIGC OF Salad TIVer, to ecLted W bili s I CTTivol 
‘ " ] . } =~ } ; : + ,\ ¥ ry ’ » OF | ? 
Li ' t C DPrOCeCCUS LO Lit chp Ppt wla . ; > if L\ — th bi ) © Tivel 
. 
t » * 7. ¢ ‘| , y | | : " +] ~~ 3 eee * 
ii an S TMOULTL LO LIN wail CITI ~ i pt tie 5 ( ied Lo 
, 
’ ’ ; ‘ is * ’ a ? by \] ’ : 
the alternate sections within five | ; of the Des olnes rive! 


’ ; , ’ 
Qn the 19th of June, 1848, a proclamation was issued by the 
' > ’ . ) : ’ . 
rresident., and countersigned bDy\ \ ne, ordering mo larketl 
: ’ ’ ’ ’ 4} > ’ ’ 
“(TDI ¢ Ol L! ‘? mds 1?) gat ' it] - wrvVe Lite I? im 1838 orks 
; " ; : . p j : | »~>*? | 
which, under thie CAPPess Oli } February SU. belonged 
te Live ssi ité 
. Y ’ ; 2 ; | ’ | } 
» oe '¥ > - - 
Line board Ol pub IC WOFRKS Iii 1 rotested against this, but ho 


notice was taken of it by said ) On the Sth of January, 
1S49, the delegation from lowa in Congress called the attention of 
the secretary ot ant Treasury LO Line constructions of the act of 
August 8, 1846, and claimed the alternate sections of land on the 
said river above the forks of the Raccoon. The Secretary of the 
Treasury, R. J. Walker, in reply to this letter, on the 2d of March, 
1849. conceded that the grant ex led to the source of the river, 
which would include a large pa f what is now the State of Min- 
nesota, and would make thi mnt 1 tundred thousand acres of 
land. 


On the 2d of March, 1849, Walker, Secretary of the Treasury, 
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° , ' ’ . ,* : — . . ree : —— 
swamp lands, which might and did, upon survey and location, 1n- 


ohta 
clude a part of the lands otherwise included in the railroad grant 

of 1856. 
On the 14th of July, 1856, the State of Iowa, by legislative act, 
accepted the grants made by act of Congress of May 15, 1806, and 


pal led out the lands to the various railroad companies therein 


‘ ite 
’ ‘ 2 t ’ j , iz . ; ° 
referred to. and bv the filth seetion of said act so much of the 
Liv lianas, 1nter sts. riohts. powers, and privileges as are or may 
_ } = . ie ‘Caner tonidin tl 
minted anadeconterred under sald actol Congress toald lh the 
; } »* ' 
construction of the railroad trom Dubuqu to S1oux Oily was granted 
7 . j + ’ , 
nd eont | by the State to the Dubuque & Pacific Railroad Com.- 
. ' ) , . —s : ; | | sere refine pnnder + | lowe oft 
’ a4 ' ' iiz®- ' ‘ a ~ %4 »\ aa ‘a CA TISLILIY Li Puitvl ciet sai . fi 
’ g- - | } 1 
’ i \ f = () \] \ ie? Sob Lilt ] | | = ty 
> 
t . : \ ia qQuantiby hed not eK 
( j " \‘ & | ~ | revery We j Ppiic’s (>i 
> " _ " _ x 
iveved to tht CompaAnV, and whenever toe 
* } " cs) De Mh on oe 
Arti\ Stn - i certilv to the Secreasry Or tf rnteriol 
+} ' : ’ " ¢ . ’ " ] ’ } ’ 1 éh »% >see 
. : 4 , ‘7 Lae. ' eu Le Wiis COT OCLOU i ' «at if af 
_ o 
$s Ol xt nearest that was to be s 
} 
i ’ \ ~ road corporation, and so On ron Lite 
’ + " j 7 + \ + ‘| rani) : \\ ~ bied 
\ } ti Li eke: si itil Fi iat ‘ sta 4 ‘ 

» * 9 > ' ' 
COTLDLeL | ivs no dUrvoer ‘onvevance Was to ve made 
.% ; : | : i s.Lah Gal a ‘ Pil ‘ | ‘ ‘ ‘ ata st 
and thy ls sold were to revert to the United States L hae 


lowa act of July 14, 1856, required the Dubuque & Pacific Rail- 
road Company to comply with these terms. The said Dubuque & 


Apa 
Pacific Railroad ( Mpany acc pted the terms of said act. The 
most of the road was surveyed by the 18th of April, i8b7. A plat 
of the SHlne Was by that day presented bv the (;overnor of lowa 


to the Secretary of the Interior. and the alternate sections on the 


line thereof designated and set apart by him to the State of lowa 


under tl terms of the grant of the 15th of May, 1856. The line 
of this road crossed the Des Moines in an east and west direction, 
above the Raccoon Forks, and though a claim had been made and 


j / . } } } ' : . 
even land certifed under the act of August 8, 1546, vet, after the 


GeCc1slo referred to bv the Secretary ol the Interior. the state of] 
| > F ; y* ¢ : es ; ‘ 2 . . es ] ‘ 
lowa asked and the Secretary of the Interior reserved the lands 


within the five miles of the Des Moines river above the Rac- 


coon Forks for the railroad instead of the river grant, and said 
lands Wel I erved by prociamation of the President immediately 
niter pass 0 oO} 4a LSo6 . 
Che said Dubuque & Pacific Railroad Company, immediately after 

tI t CALION O} said rails oad and thi ss ( lection ana settinoe Apart 


I | oO1rLneiawms is Tran 7 und I said ACI proceeds d to build thre ir road. 

Che said railroad company performed all the conditions of said 
act up to the first day of June, 1861. In the month of August, 1861, 
the Dubuque & Pacific Railroad Company was merged in a new com- 
pay, called th Dubuque & Sioux City Railroad Company, au COrpo- 
ration ilv ere ated unde r the laws of thie State oft low A. and “V hich 
succeeded to all the rights and obligations of the Dubuque & Pacific 
vailroad Company. On the first of January, 1861, the Dubuque & 
Pacific or the Dubuque & Sioux City Railroad Company had built 


— 


—— eee 
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and equipped five sections of twenty miles each, making one hun- 
el miles of continuous railroad, and by the terms of the grant 
Irom Congress and the lowa Legislatut had acquired al complete 
and perfect title Lo the lands niterw irds conveyed by the Du- 
buque LV Sioux City Railroad ( ompany to the plaintiff's asslon- 
ors The Governor of Iowa in March. 1S60, certified that the 
our sections of twenty miles each of said railroad from Dubuqu 
to Sioux City were completed ey ¢ to the act of Congress 
tf the 15th of ews LSo6. On the 2d f April, LIS61, the Governor 
f lowa certified that the Dubuque & Sioux City Railroad Company 
had completed the Shh continecus twenty:anile from Dubuque 
west, naking on hundred miles, at lon the 29th of July LS6o, the 
(rovernor ol lowa cK rtified that said company, on the 2 of June 
LS64, had completed the sixth sectiol ) twenty miles of said road 
west from Dubuque. 


' . “-— 2 . : “a 
by the completion of said first five sections of twenty miles th 
¥ ? sis ; >» . > > j ~?) 7 , : — 
Dubua jue & Siony ( Wty Railroad ( tah V.on tne SIs } April. 
Pay: } —_ . 1 e 4) } 
ISOL. ‘woes. entitled to tha mnas on | i Sides oF the Les \lo) hos 
Ss a] 5 ae, Oo oe 
river conveved to and now held by the platinti 
During the progress of the cont: versv between the State and Fed- 
wat afew | ‘elation +} a ee) ae? af 182A - 
erat otneers ih reiation to the constru: ror: Lie ie (hi J rf) SCICC- 
ff , . ] . : ‘ ,} =~ = : —_— a ’ 
Lions OF land Which might belong to the State Were made and 
’ ’ ’ . . : 
approved is above Stated, Dut nol LoHerwise After the 
’ 


112. =opinion of Attorney General Black, in 1558, the State of Lowa 

and the Secretary of the Interior treated the lands m Iowa 
is belonging to the railway (not river) grant, and on applica ion of 
the Des Moines Navigation Company for a title, as assignee of the 
State, was refused by the Secretary of the Interior in 1860 and 
1863. | 

On the 11th of April, 1868, the Commissioner of the General Lan d 
Othee certified, and the secreta ry of the Interior ap prove “i the se lec- 
tions, that the Dubuque & Sioux City Railroad Company er grey 
to the lands now claimed by the plaintiffs, as purchase rs of » Du- 
buque & Sioux City Railroad Company, and the said railroad com- 
pany acquired title to the Same whet I} the certificate Was elven by 
the Governor, in 1861, that thev had completed the fifth section of 
twenty miles of their road. 

The State of Iowa, under the river grant of the Sth of August, 
1846, undertook to improve hg navigation of the river, and, up to 
the Oth of June. LSdo. had sold about 324 OOO acres ol land, 
which amount DS.S3SO acres were l Cul dd above the Rac COOT! orks. 
On the 9th of June, 1854, the State made a contract with the Des 
Moines Navigation & Railroad Company, a corporation created 
y the laws of lowa, to impreve the navigation of the river, and 
to convey to said corporation all the remaining lands belonging 
LO thie State under the “act of iSs46 his corporation made SOC 
progress in their work, and, as the improvements progressed, the 
State, by its proper officers, issued to the company certificates of 
land, the first dated the l4th day of May, 1850, for $5,555.10 acres; 
thesecond, May 6, 1856, for 116,656.54 acres, making In all 500,489.64, 
all located above the Raccoon Forks except about 50,000 acres, and 
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in lien thereof, by the provisions of said aet, should be held asa 
trust fund for the benefit of the persons whose title had fatled. 
At the date of this act the Supreme Court, in the case of 
Litchfield v Dubuque & Pacific Railroad Company, 2 Black, 66, 
had decided that the grant of 1846 dic vot extend above the 
Raccoon Forks, and that the title of the Des Moines Navigation 
& Railroad Company to such lands as had been certified and con- 
veyed to them above the Raccoon Forks had failed. This decision 
was nade at the December term of the court,in 1859. ‘The court in 
said cause held that the setting apart of these lands by Stuart, Sec- 
rt Lary of the [nt erior, Was a null ana void act, and Implied that the 
railroad company was entitled to the lands in dispute under the act 
of 1856. Under the act of July 12, 1862, the State of lowa, through 
its officers, and the Secretary of the Interior treated the title of the 
Dubuque & Sioux City railroad, under the act of 1556, as a good title. 
The State of lows passed resstutions appointing Jasias A. Harvey, reg- 
ister of the State land office, a co mmissioner to adjust with the 
115 rao Government the claims of the State under the act of 
July 12, 1862, and, on the 22d of May, 1866, the said commis- 
sioner and the State of lowa did a 1] ust and settle the claim of the 
State under the resolution of March 2, 1861, and act of July 12, 1862, 
by ap iper-writing, W hich was approved by the State of lowa on the 
°%Oth of June. 1LS66. Both the Seer tary oO if the Interior and the State 
Ol lowa, in said settlement. treated the | ands claimed by the pli untitt 
as having been sold or e.g of by the United States, under the 
act of 1856, to the Dubuque & Sioux City Railroad Company, and 
the Besrehent-af thes beltiiae eet apart-en aneul-daeueaa een 
lieu thereof, which were held by the State in trust for the parties 
whose title had proved invalid, which title so proved Invalid were 
— the Des Moines Navigation & Railroad Company. 
The lands referred to in the resolutions of March 2, 1861, were 
settled by the State and the Secretary of th » Interior, and were en- 
tirely different lands from these claimed by the Des Moines Naviga- 


tion Company. The settlement of 1866 cor ntained the fol lowing dis- 
tribution of lands: 


“Adjustment of Iowa Des Moines River Grant under Act of July 12, 
1862. and Joint Resolution of March 2, 1861. 


“ DEBIT. 


The State of Iowa, the quantity of indemnity lands 

selected under special certificate dat "d April 3 29,1865 297,603.74 
The lands in place (meaning by ‘in place’ the odd 

sections not sold by Congress within limits of grant) 167,109.02 
‘The lands in place confirmed by joint resolution 

UN, i a. sce cpanel linda 14. S38.64 
The quantity selected on the east fork Des Moines 

river, and certified to the State under original act of 

Pt, Fi Sed bikin tienen einen inane 11,661.80 
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Coe Des Motnes NAVIGATION AND RAILROAD CoMPANY, SAMUEL G., 
Wolcott, Wm. B. Welles, Roswell Burrows, Edwin C. Litchfield, 
Wm. J. MeAlpine, Richard b. Ch ipman, Albert H., Tracy, lrancis 
V. Tracy, Harriet Tracy, Electus B. Litchfield, Edward Wade, Jolin 


The several answers of the defendant, Wm. b. Welles, to the bill of 
complaint of the lowa Homestead Company, complainant. 
This defendant. Wm. B. Welles, now and at all times hereafter, 
| | | 


” : ; 
Wmsell alt manner Ol benefit aha advah- 


Say | = Yr lO 

Lave ¢ exception te the many errors and insufhicienei S 1 the COolll- 
pI iinant’s said bill of complaint contained, for answer thereto, or 
unto'so much or such parts thereof as this defendant 1s advised is 
material for him to make answer unto, answers and says that he 
is Informed by mplainant’s said bill of complaint, and believes to 
be true, that the sal lowa Homestead Company Is | corporation 
creat d by thre uws md a! citizen of the State of lowa., for the pur- 
pose of | | | selling lands in said State, but as to whether or 
not said col ation was duly created and organized by a full and 
c( t f Ol thie requ reinents of the statutes of sald State 
authorizing and providing for the organization and formation of cor- 


porations this defendant has not suthcient knowledge or lniormation 


’ 


An this at rey) lant SAVS that. as LO Whit ther or not suid complain- 


leed of purchase bearing date November 12, 1865, 

123) = acquired by and through the Dubuque & Sioux City Railréad 
Company all the rights of the said company and the Dubuque 

& Pa Railroad Company to about fifty thousand acres of land 
lying on the « side of the Yes Moines river,in Webster and Hum- 
boldt counties, lowa, being the odd sections of land within the limits 


of the Dubuque and Pacifie railroad grant of 1856, and of the Des 
Moines river grant of 1846, asin complainant’s bill alleged, the de- 
fendant is ignorant and uninformed save by complainant’s bill of 
complaint, and leaves complainant to proof thereof; but he expressly 
denies Live D\ such deed or deeds of purchase Or otherwise the said 
complainant ever acquired the right and title of the State of lowa LO 
id fifty thousand acres, as in complainant’s bill claimed. 

And this defendant, further answering, admits that the said Des 
Moines Navigation & Railroad Company is a corporation created 
by the laws of the State of lowa, and the said company and its gran- 
tees claim the said fifty thousand acres of land — in the said bill of 
complaint, and thi lists the rein referrs d ice and thereto annexed and 
described, or so much and such parts and portions thereof as were 
certified and approved to the State of lowa, under the act of August 
8, 1846, and conveyed tothe said Des Moines Navigation & Rail- 
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road ompany bv the State of [Towa and subsequently confirmed by 
the loint resolution of March 2, 1861, and the act of ¢ ‘ongress of July 
12. 1S62. as hereinafter stated and set forth: and this defendant al- 
“7 : ; 
leges and avers thatthe said Des Moines Navigation & Railroad Con 
1) 4} = ow } 
pany and its grantees cla im all Lnbe iands iying In tne alternate oda- 
v , eo \ | : 
humovered sections wit thin ive mies ot the Des Moines river, and ON 
= a — 
Lue east side thereof. and In the sald counties of Webster Ana Liam 
, s 7 : | | Ps i t ° ] 
ton and Humboldt, as far north as the north line of township JZ, and 
: : . . . ’ } ! 
on the west side thereof as lar north as the second correction iine, 
.* ] . a ; _4 i] —_— iy : ; ] 
and have full and com plete Litie tnereto, as hereinatte1 Stated and 
set forth. 
* . } } 
id this defendant admits th: passage DV Congress Ol 


124 said act of August ‘ LS46: that ra thie 24th of iw bruary. 1S47 
the State of lowa appoint da board ol public works to Improv 


the navigation of said (Des Moines) river. and that on the 23d day ol 


February, 1848, R. M. Young, Commissioner of the General Land Office, 
addressed LO the secretary of the Said ft ard ot publie works Aa iettel 
containing the language quoted in complainant’s bill stated and si 
out. 

And this defendant admits that r about the 17th of October, 
1846, the Governor of the State of lowa was notified by James H. 
Piper, acting Commissioner of the General Land Office, by letter 


that, “ under the grant of August 8, 1546, the Territory of lowa was 
entitled to the vacant lands in the alternate sections within five miles 
on each side of the Des Moines river from the _— boundary 
) seme to the Raccoon Forks of the Des Moin ‘er.’ but. upon 
information and belief, he denies that the ec ier and Stat 
oaiaasaiaal acquiesced in the opinion expressed in said letter, so f 
as it imphies that the grant extended only to the Raccoon Forks. 
And this defendant admits that on the 19th of June, 1848, the 
President, by iaaiiinatinin maleoud nto market some of the lands 
it) the oc d- Ane wee sections above ant Raccoon orks: Lboat the 
board of public works in Iowa protested against this; that, on the 
Sth of January, 1849, the delegation in Congress from lowa ealled 
the attention of the Secretary of the Treasury to the construction of 
the ACT of August a LS46, claiming th it the odd si etions above the 
Raccoon Forks, which had been ordered into market by the Pres 
dent, belonged to the State of Iowa, under the said grant of August 
1846, and that R. J. Walker, Secretary of the Treasury, on the 
2d day of March, LS49, held and decided that the said erant ol 
August 8, 1546, extended to the source of the Des Moines river 
And this defendant admits and alle (res that on the 2d of March, 
1849, R. J. Walker, Secretary of the Treasury,communicated to 
125 KR.M. Young,Commissioner of the General Land Office, his said 
decision in respect to the extent of said grant, and instructed 
him to be governed thereby, and t hat on the > 16 h of J une, 1544), the 
said Commissioner withdrew the said lands tn the said odd-numbered 
sections above the Raccoon orks irom SfLiCc. pursuant and in obec! 
ence to the said construction of Secret: vy Walker. and Ol} the Sait 
day the said Commissioner advised the «Aha officers in the State of 
lowa having in charge the sale of public lands above t 
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ic Raccoon 


[INISTRATOR 
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Forks in the State of Iowa of the decision of the Secretary of the 
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7 v » > % ‘ : i 
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A ’ ’ é | 
Al i this defendant. furthe) il} ii mits tha on or avout 
’ ~ } . } ‘ } ’ 
the 14th of Januarv. 1850. the Commissioner of the General Land 
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charged against the State Oo] lowa amounted to S25 .0O78 acres. and 
when the grant was adjusted the amount between the Raccoon 
orks and the SOUTCe O] the river WiHs @eSTIMATL d LO contain POU OG 
aicTes. 

And this defendant. further answerin 
not the Commissioner of the General Land Othee Ol} the sth Ol 
March, 1850. submitted to Seeretary Ewing three lists of lands show- 


> 
rant above thre Raccoon 


says that as to whether or 


thin the li 


ing the tracts falling within t 9 
orks. asin complainant’s bill allege: d, he is ignorant and -inform: d. 
illof comp headmi its, upon Informa- 


save by thecomplainant’s bill 
. ° 7 +} c 4] , . | 
tion and belief, that on the 6th of rose LSov, secretary Kewing 
addressed to the Commissioner of the General Land Office ws. lett 


-* 


of which a copv,in substance, is set out among the exhibits annexed 
“or . : ill (; ) 4 
tO compialnants printed Dlil, at pales 64 and 65 the ‘eo, bul he 


denies that said Ewing, by said letter or otherwise, revoked the 
decision or Secretary \\ alke i. and ci nies that » had ahy authority 


1 
a iia, . cr OQ eer na P< 3 " 
to review or reverse the decision of Secretary Walker. which had been 
| ’ , 3 ” . 
acted ohn and carl qd oul ind that his said letter or any 
. ° ] ' i 5 | ke ’ ry os ; ’ . ° . 
126 act or order of his whatever could affect or reverse the said 


And this di aoe further answering, admits that on the 19th 
of July, 1850, Reverdy Johnson, Attorney General, upon mre Sat 
of the question to him by the President, gave and rendered his 
that the grant of August 8, 1546, extended above the Rac 


Opinion 
@ river: that on the 30th of waa 


coon orks. Lo the source ot tf 
= ‘¥ ] 5 4 ¥ . \ ee . : . " 
S51. Crittenden. Attorney General. « x pressed the opinion that she 


ie Raccoon orks: that on the 20th ol 


grant did not 

October, 1851, Stuart, secretary of the Interior, addressed to the 
Commissioner of the General Land Office the letter, of which a copy 
is set out among the exhibits annexed to complainant’s printed bill 
on file. Ol) pages OD and O06. 10 which he dire ected sald ( ‘iommiussioner LO 
select and report for his approval a | 
land claimed by the State of Iowa above the Raccoon Forks, under 
the said grant of August 8, 1846, and this defendant alleges and 
avers that said Secretary Stuart, by his order and direction In said 


Ss 
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letter contained, expressly anil distinctly ge reget the acts of 


Secretary Walker in the premises as valid and binding upon 
the United States, and directly recognizes the validity of the 
claim of the State a lowa under the said grant of August 8, 1846, 
to lands lying in the alternate odd-numbered sections above the 
Raccoon Forks, and within five miles of the Des Moines river, in- 
cluding those claimed by the complainant in this action as against 
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ist of the alt Lternate sections of 
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the said Des Moines Navigation and Ratlroad Company and its 
grantees. 

And this defendant, further answering, admits that the Supreme 
Court of the United States, at the December term, 1859, and on or 
about the 9th day of April, 1860, in the case of Litchfield vs. The 
Dubuque & Pacific Railroad Company, held and decided that the 
grant contemplated by the act of August 8, 1846, did not extend 
above the Raccoon Forks. 

And this defendant, further answering, admits and alleges 
27 that on the 30th of October, 1851, the Commissioner of the Gen- 
eral Land Office and the Secretary of the Interior certified and 
approved to the State of lowa, under the said grant of August 8, 1846, 
of the lands lying in the alternate odd-numbered sections above the 
Raccoon Forks, 214,591.58 acres, and on the 10th of March, 1852, the 
further quantity of 145,908.37 acres; and on the 17th of December, 
1853, the further quantity of 35,142.45 acres; and on the 30th of 
December, 1853, the further quantity of 12,813.51 acres. 

And this defendant, further answering, says that he is ignorant 
and uninformed, save by the said complainant’s said bill of com- 
plaint, us to wnether or not the Commissioner of the General Land 
Office on the 21st of March, 1856, decided that the grant of August 
8, 1846, did not extend above the Raccoon Forks. Upon information 
and belief he admits that Attorney General Black, in his letter of 
November 22, 1858, expressed the opinion that the grant of August 
S, 1546, did not extend above the Raccoon ‘orks, but Upolu infor- 
mation and belief he denies that the Secretary of the Interior on th 


7th of May, 1858, rejected the claim of the State of lowa to the lands 


above the Raccoon Forks, which had been certified to the State as 
aforesaid. 

And this defendant, further answering, admits that the Congress 
of the United States, on or about the 15th of May, 1856, passed and 
enacted the act entitled “An act making a grant of lands to the 
State of lowa, in alternate sections, to aid ‘in the construction of 
certain railroads in said State,” and that a COpy thereof 1s set out 
as an exhibit to com plainant’s bill im the printed COpy thereof on 
file, at pages 127, 125, and 129 thereof, and also admits that on or 
about the ] ith of July, LS56. the General Assemby of the State of 
lowa passed the act entitled “An act to accept the grant and 
carry into execution the trust conferred upon the State of Iowa 
by an act of Congress entitled ‘An act making a grant of lands 

to the State of lowa, in alternate sections, to aid in the con- 
128 struction of certain railroads in said State,’” approved May 
15, 1856, and that a copy of the said actof the General Assem- 
bly is substantially set out 1m complainant’s printed bill at pages 
129, 130, 131, 132, 183, and 134 thereof, but this defendant expressly 
denies that, under and by the said act of Congress and the said act 
of the General Assembly, or either of said acts, either the State of 
Iowa or the Dubuque & Pacific Railroad Company or the plaintiff 
obtained or acquired any title or interest in the lands claimed by 
the plaintiff in this action which had been previously certified and 
approved to the State of lowa by the Commissioner of the General 
10—315 
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iO JOUN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, &¢ 


of lowa on the 25th of ' April, ISG]. ified that said Dubuque and 


1 


Sioux City Railroad Company had bem leted the fifth continuous 
twenty miles of road west from Dubuque, and as to whether or not 
said Governor on the 29th day of July, 1865, certified that said com- 
pany Ol) the 2d of June, LS64, had completed the sixth section of 
twenty miles of said road west from Dubuque, as in complainant’s 
bill alleged. 

And this defendant, further answering, admits that on or about 
the 9th day oO] June, LSo4, the State of lowa made and entered into 
“a contract with the Des Moin Ss Navig ’ ation and Railroad Company 
for the improvement of the Des Moines river, and to convey to said 
Conipany all the unsold lands above the “ee a orks which had 
been certified to the State under the said act of August 58, 1846; 
that the said company undertook and entered upon said work, and 
as the improvement progressed the State, by its proper officers, issued 
to said company certificates of sale of about 205,489.64 acres of said 
lands, Including those claimed by the plaintiff, east of the Des 
Moin S river and this at fendant expressly di nies that the Com- 
missioner of the General Land Office and the Secretary of the In- 

ft _ re fused LO certify or CONnVeCY the sald lands LO the State 
by a » Des Moines Navigation and Railroad Company, and 
alle s and avers that all _ Jands were duly certified and 
approv d to ie State under the act of August 8, 1846, by said Com- 
missioner and Secretary prior to the date of said contract with the 
State, June 9, 1854. 

And this defendant, further gotten denies that the State of 
lowa and the said Des Moines Navigation & Railroad Company, 
in the settl. ment made under and in aiiaaiind of the joint resolu- 
tions of March _+ & 1595, sett led difficulties arising out of the COl- 


ion of the grant of August 8, 1846, and he alleges and avers 


hy 


‘ 
—_ 


struct 
that the State then claimed to own and have the title to all the un- 
sold |: indie which had been certified to it under the grant of August 


1846, and the settlement by and tapes the State and said com- 
pany, in pursuance of which the State conveyed the said lands to 
said company, Ww: rg ly a settleme ent of the claims made by said 
company for monies expended and work done, and materi: als f fur- 
nished by said company, under its contract and the other claims 
referred to in said joint resolutions herein stated and alli wed, 

And this defendant, further answering, admits the passage by 
Congre Ss of the joint resolution ol f Mare ly 2, 1861, but he denies that 
the said joint resolution was es by the State of lowa and 
by Congress, through their executive fficers or otherwise. to refer 
only to lands above the Rac Coon Forks veininanieil to settlers and oe 
individuals, and not to include the lands claimed by p laintiff 
this action, and he expressly denies that at the date of said shale. 
tion the Dubuque & Sioux City Railroad Company had acquired 
from the State the title to the lands now claimed by the plaintiff in 
controversy as against the Des Moines Navigation & Railroad 
Company and its grantees, or any part or portion thereof. 

nd this defendant, further answering, admits that, at the date of 
act of July 12, 1862, in said complainant’s bill mentioned, the 


JOHN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, &¢. ii 
Supreme Court, in the case of Li ld vs. The Dubuque & Pacific 

Railroad Company, . d locided that the grant of August 
L505 S, 1846, did not extend aboy the Raccoon sn he 

denies that such Court y implication or direetly, in said 
CiUuUSe held or decided that thes i |) buque WV P acifie Ri: iilroad Sateen 
pany was entitled to the lands dispute herein under the act of 
1856 or otherwise: but, on thi trary, he affirms and alleges that 
the said Supreme Court, in tl se of Wolcott vs. The Des Moines 
Ni AVIg' ition W Railroad Con pri CAP ssiy held ana decided that 
the said railroad company a puIred o tithe to or interest 1th the said 
lands whatever under the said of M Ly LD, LS5o6, and that the 
same, by the terms of the proviso and exception In said act contained, 


were expressly reserved from the Operation of said act from the 
grant therein contained, 

And this defe ndant. furthe r answering, admits that the State of 
lowa appointed Josiah A Harv VY. register of the State land othe 
commissioner to adjust the claims of the State under the Orant 
made to the Stat e, and that the act appointing said Harvey such 
commissioner Wis passed and lp} roved Mareh ov, LSO6: that said 
Harvey, as such commissioner, as this defendant is informed and 
believes to be true, assumed, on behalf of the State, to mn ike adjust 
ments of the several grants to the State, but whether such adjustment 
is truly and correctly set out in complainant's bill this defendant 
has nO knowledge or information save that imphed by the all 


Lions 1] the said complainant Ss Sild bill oT complaint, Out th 


' D - 
— 

; 

I 


’ 


fendant expressly alleges and avers that such assumed and pretended 
adjustment was not made until long after the title to the lands In 
dispute had, by t the joint rt solution of March Zz 861. and t it ACT 
of July 12. ISGL (heretofore referred to). been confirmed to the State 
and its grantees, and not until the month of June, 1866; and he 
expressly alleges that at the time of —_ assumed or pretended ad- 


justment the title to the lands in dispu ‘ had wholly and absolutely 
passed from the State of lowa, and then vested —; that the deeds or 
patents executed by the Stute to s id company, and by said COT - 

pany to its several yrantees, as herein stated, covering the 
134 lands in dispute as against this defendant, were then In ful 


force, having never been judiciall: 
are conclusive as against the State, and that neither 
lowa nor its agent, the said Harvey, nor the census board of the 
State, nor the General Land Office and secretary of the Interior 


lv set agp were and 
the State of 


had any power, authority, or control over said lands in dispute, and 
that any adjustme nt mae ‘de by vs in, or any of them, in respect to 
the said lands, did and could i way operate to impair or affect 

disturb the title of the Des Mo s Navigation & Railroad Com- 


pany and its grantees to the said | se but that such adjustment, 
SO far as Sa ud COLNPAnY and is grantees are concerned, Was and Is 
of no binding force or obligation whatever, but was wholly and 
entirely nugatory and void 

And the defendant, further answering, expressly denies that the 
lands referred to and covered by the resolution of March 2, 1861, 


were different lands from those claimed by the Des Moines Naviga- 
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them stand in the relation of servant, agent, or employe of said 
plaintiff: nor are they In any manner interested in the result or 

issues of this action: and they do v« rily believe that the Hon 
157 D. D. Miracle, judge of the circuit court of lowa in and for 


i 
: . 


Webster county, is so prejudiced against said plaintiff that 
he cannot obtain a fair trial of sald CAUSE before sald judge, and 
such prejudice was unknown to plaintiff before the last continuance. 
JOHN I. MULLANY. 
EDWIN bB. FARLEY. 


w. ©. DY ee 
Which motion was, on the same day, by the court sustained, and 
defendant at the time excepted to the order sustaining the same. 


‘ ; ° ’ . ’ . 
ALSSI O17 ni Ol Brre rS O} dD }¢ naar Ss Appeal. 


lat Th uelene »y’7y" 1 37) ~— efalrnine l. 1} tiff ’s f 4 ] ) (re f 
ist ihe court erred 1D SUSLAININ prac TLvl i S motion Io! Change ) 


; y . , ‘ + . > ’ 1 +. : — . . 
2d. The court erred in allowing any recovery in this suit. 
C. oH. GATCH. 
‘ : : - 
Attorney for Defendant. 
-— + } = } . } —_ 
a : ‘ 7) ; ) ’ ’ ’ . “<7 ’ . : > ' 
I 4 And Salad cause Was submitted to sald supreme court upon 
c : ‘ 
, . , . . . . , 
Loe loregoilng record, tovether with the arcguments, In print 
=, P a. ’ am eee 7 i 
; ; ] ' ,% -— ‘] ' i} ' i See as ’ ley) 
<A ' ral ‘ ‘ COUTTS UI 183 1) te ana 1) viit (1il\ i ‘ . 
| ‘ 
’ j ] ee ~ Si j 
iroOo4, Sald ¢ Irt nied Its writte ODLNIO) athrminge the kovment ol 
. ' ’ 
| ower court. with certain modific: ons is stated Wn the oplh- 
4 . % ’ ‘ j 1] ey 
}. Si! ld Opll OT} hel ’ ntLoe words and mgures Ionowilhn’g to Will 
‘EDWARD K. Goopnow, App’'!'t. vs. JOHN STRYKER 
, j . ’ } ) . 
{ppeal from Webster district court 
7 
7 | 7 } 
The plaintiff brings this action in equity as assignee of an account 
17 } ’ ; > > _ } | - ea wp : . yy 
ior taxes alleged to have been pald bY the prance S uSSIVUOrP, he 


lowa Homestead Company. The land upon which the taxes 
Los were paid belongs to the defendant. The taxes in question 
were paid by the lowa Homestead Co. under the suppositio1 

by it at the time that it was the owner of the land, : 


é 
the circumstances taken together were such as to raise an Implied 
promise on the part of the defendant to repay the taxes. The court 
rendered a decree In the plaintiff's favor for the amount, and al- 
lowed him interest on the same from the time of the commencement 


of the action, and allowed a lien upon the different Government sub- 
- Donn 
48 


livisions for the amount paid upon each subdivision. respective 


GEORGE CRANE, 

kor App llant. 
C. H. GATCH, 

For Appellee. 


JOHN STRYKER VS. GEORGE CRANE, ADMINISTRATOR, & we 
ADAMS, d.: 

The pl: until ' contends that he shi 7 have been allowed nterest 

from the time of the payment of the money, and should have 

159 been allowed a lien upon the whole land for the whole 

amount paid, So far is th : juestions are Conce rned, the 

ease is similar in respect to its facts to Goodnow vs Litehfield, de- 

cided at the last term. According to the ruling in that ease, the 


plaintifl '$ position must be sustain 
modified W affirmed.” 


And on the 5th day of 
was entered in said 
firures following, to wit: 


June. 


cA tal ¢ 
foe OCALLS 


L650 


call 


“EpWARD K. Goo 


JOHN STRYKER. 


This cause coming up for final he 
the plaintiff mh Re Hg by 


ye eee 


il and the judgment must be 


prin as ewe and decree 
e being in the words and 


LO767. 


’ June, 1SS4 
nd the de- 


? iis 5th day of 
ey, George Crane, a 


lel dant, John st ry ker, by a : his atte rhey ; and the Cause 
being duly submit tted on Pe kena a. guliieaa arguments of 
counsel, and the court it wing mi considered the same finds the 
issues in favor the plaintiff, I kK. Goodnow. 

lt Is, ther fore, ies red adj “cn ry il d decreed that plaintiff have 


and recover of a 


14°71 P 


LO] ten hun red ninety-two & 
at on keel cuaper “EID TL A 
is it reby, made L spec lal hen 
CSLIALL The north half of th rtheas 


nd from the ds 


the 
} " - : c 034 
iLreitet is tilit COSTS CPi SBUib. 
Da ee . . ] 
dollars, and [ 


Lil 
7: i a ine 
Litt lOlLiOW tt) 4 


endant sum of (31,002.61) 
taxed 
Is decree 
lescribed r 
), township 


ca yt : j »4 » =e 
irter oT section Z 


‘ } P ao - a4 oii 
SY), range 28: the northwest quarter o section ov, LOWNSDIpP So, range 
} ‘ 4 4 , . ‘ . | . ." 4 — . ory « ; 
28; the northwest quarter of — 19, township 88, range 27; the east 
} } ! a1 ‘ 
nail and soutnwest qu aurtel ind nortnwest quarter ol southwest 
‘Tor « ] ha + : - of v | ’ (i) ** ro 
(JUATLOr, Ana wile soutneast qual SCCLION ¢, townsh! 1p) , . range 
”~S all in Webster county. Lowa. f date of the decree below, 
vit, Vet. 2d. ISSS. and that he ve a special execution. and that 
’ ’ " ’ . ’ 
said real estate be sold thereunder a ording to law, and the sale 
eS hot sities saad LO Sal sf\ thy 5s det and costs then plaintiff 
shall have reneral execution for th Lance 
162 And afterwards, upon motion of the defendant Strvker a 
! ’ P wena .. ee , ; 
supplemental decree Or Cerviluicaulte Was allowed Lilia ordered 
to — made part of the —. in this eause, and the same is dulv 
entered of record as of t = » term, LSS4, of said supreme court, 
i ti , sorry f.1] > : al 
and the same Is In the wo1 og heures lOlloWlINg, Lo Wil 


‘EpWARD K. 

Vs. 

JOHN STRYKER. 

And now, on the application of the 
certified by the court here and ordered 
herein that by the answer of 


defendant in 


| rMOUONOW } 


LO767. 
defendant, John Stryker, it 
to be made part of the record 
the defendant's assign- 


Ds 


SE 
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ment of errors in the additional abstract and on the hearing in said 
. . . ’ 
ause the defendant claimed immunity from ine entire demand and 
claim of plaintiff on the ground that, as he claimed, the same de- 
mand and claim had been er ese against plaintiff's 
lf assignor, The Iowa Homestead Company, by the Supreme 
(‘ourt of the lL nited States in the ease of ‘T] ne low: a Llomestead 
Company against The Des Moines Navigation & Rai Ee 
this : e] la it. an othe rs at t] C ()etober term th reol A, |). LS; a 
ind that our decision herein was and Is against the immunity sO 
( med bv defendant 
And it is further certified and ordered to be made part of the 
r i herein that by defendant’s answer and on the hearing in said 
eause defendant claimed immunity from said entire claim and de- 
se, as was claimed, the alleged cause of action, not having 
rued w six years Immediately preceding the commencement 
of tl] n. was barred by the New York statute of limitations 
1 that to determine whether or not it was so barred it became ma- 
terial and necessary to decide whether or not the decision of the 
LO4 Supreme Court of the l'nited States in the ease of said G. Wo 
tt he Des Moines Navigation & Rallroad ¢ omp ny was 
inal determination of the question therein decided in order to de- 
tern vhen the plaintiff’s cause of action accrued, and that our 
(iCCISIO! he reln was and Is that sald decision was not a final dete [- 
minat said question, and was and Is against the immu! 30 
mi ise of oursaid decision that said determination was not 
Crl\ . oa hand AL ' dat Rapids, this LYth da of lune. 
ISS4 
JAS. H. ROTHROCK, 
(Viet Justic: Sup. ( ourt of lowa.”’ 
165 {nd on the 15th day of July, 1884, there was filed in the 
oth the clerk of said court a writ of error, and the same 
is hereto attached and returned herewith, and a true copy thereof 
iS retalned 1N salad ¢ rk ie 
here was also filed in the office of the clerk of said court a cita- 
tion, and the sat s hereto attached and returned herewith, and a 
true copy thereo! 18 reta ned in the ottice of sald clerk 
166 UNITED STATES OF AMERICA, 88 
The President O] the Un ted states to tne hon orabl Lie juages ol Lue 
supreme court of the State of lowa, Greeting 
because 1n the record and proceedings as also in the rendition of 
the judgement of a plea wl 1 Is In said supreme court before you, 
between Edward K. Goodnow and John Strvker, wherein was 
drawn in question the validity of th authority exercised under 
the State of lowa on the ground of its being repugnant to the la iWws 
of the United States, and the decision was in favor of the validity of 
such authority, and wherein certain rights, privelages, and immu- 
nities were claimed under a certain judgment of the Suprem« 
Re aeeecnene 
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Court of the United States and authority exercised under th 
United States, and the decision was against the rights, privelages 
and immunities so claimed, a manifest error hath happened, to the 

great damage of the said Jo Stryker, as by his complaint 
L6j uppears, we, being willing that error, if any hath been, shall 

be duly corrected and full and 3] ly lustice lon LO the 
parties afore said in this behalf. do Comin ind vi ul, if Lory ent be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings resaid, with all things eon 
cerning the same, to the Supreme Court of the United States, t 
crethe r with this writ. si) that you have ant Same al \W is! lrton on 
the second Monday of Octobe r next, said Supt n Court to 
be then and there held, that. th | and proceedings aforesaid 
being Inspected, of the said Supreme ‘ rt may cause further to be 
done therein to correct that error w f right and according to 
the laws & custom of the United St should be done 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the loth day of July, A. D. 1854 

“i U.S. Cireuit Court, S ) 
Ib. KR. MASON, 
(*), 77 am ¢ pf «4 tS ik la 

Approved— 

JAS. H. ROTHROCK, 
Chief Justice of Su Court of Lo 
Lith, ISS4. 

| Endorsed :| 10767. E. K. Goodn John St r. Writ of 
error. Filed July 15,1884. G. b. P clerk sup. court 
16S The United States of Am a to Edward kK. Goodnow, 

Greeting: 

You are lhe reby cited and idmonished to be ind appear at a 
Supreme Court of the U lil ited States to b hh i lden al Wi sh neton 
on the second Monday of October next, pursuant to a writ of erro 
filed in the clerk’s oftice of the supreme court of the Sta of lowa 
wherein John Stryker is plaintiff in error and you are defendant in 
error, to show cause, if any there why the judgm: rendered 
against the said plaintiff in err 3; in said wi f error mel 
110 ned, sho uld not be corrected and wh speed \ ustice should not 
be done to the parties in that behal! 

Wi i1ecss the Honorable Jame $ Ll] Rothrock, chiet LISLICE of the 
supreme court of lowa, this 14th day of July, in the year of our 
Lord one thousand eight hundred | eightv-fou1 

Seal of Supreme Court I 
IAS. H. ROTHROCK, 
( a N p e Court of lowa. 
169 Due service of the within is by acknowledged this 16th 
day of July, 1SS4. 
’ GEOR iE CRANE, 
Atty for Edu kh. Goodnow. 


kK. CGoodnow Ss 


| Endorsed:] E. 
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174 The foregoing entitled cause having been decided by the 

supreme court of lowa ona forme! appeal, to wit, on the 12th 
day of June, 1883, and counsel for def’t in error upon an examina- 
ion of the foregoing transcript has requested that the said opinion 


of June oe ISS. he added ro Lis tI Lnscript As part or the return, 
‘the same is now done, and the e rtificate upon pave L170 shall 


} ] } } } ; . “ar , ;' 
be deemed to relate to and include the opinion herein mentioned, as 
well as other record therein referred to 
Said opinion of June 12th, 1883, is duly entered of record and is 
| the words and figures following, to wit 


ri ke DWARD I (,OODNOW. Appel LTT. . JOHN STRYKER 
Appeal from Webster cireuit court. 


, , — , 
Action to recover forcertain taxes p it »\ ebster county on certain 


i 
] +r} ‘i, , ‘ +» hee | ] . sy * ” F + | ] ’ - | ‘57 | Be a =~ sear . TY 
1 Lt GINA COULTILY UCIOLYVITIL Ort Mant, JonN StrvKer. ic 
“Bh , P : ‘ 5 ee e } ° } 
es were paid by the lowa Homes i Co., which supposed itself 
i . ‘ 
; 4} ? ' ’ al ¥ : ] « 
® 7 ‘% ‘ ,% * — ' yey 
OWT) Le iaha, and vere pald under such circum- 
i . . 
x 2 1s tr) ’ » 1S a , :) ~ § part OT | defendant 
y ; . 2 ’ , , 
eimburse the homestead | | t was established by an 
, . ~_ > 
‘ : ve ‘ 
iif LION 1} a ~ ‘ ~~ ~ ty, . ~ ry Ke] 7 | lowa,. 326. 
thy re] | 1 ny | ! | ¥ ria tif] 
\\ ‘ ‘ Ss Cus ~~ i oe) ; : : i}? ere il pial Livil 
i ‘ ‘ 
CCU ‘ i i ‘ \ ANT Bs i . te its . ; LhULIIC- 
wit stead (oO 
\ ft ’ +] r ‘sort msr<4% ' , ’ ] ‘ ’ 7 . | 
ier vie Case Was remManaead mh the fOPMeCr appeal (WO ad 


ditional defenses were set up, one or both of whi 
been held suthcent. The court dismissed the plaintiff's petition, 
and he again appeals 
GEORGE CRANE, 
For App llant. 
THEODORE HAWLEY Anpb 
C. H. GATCH, 


[. The defendant pleaded as one of its additional defenses that 
the plaintiff’s right of recovery is barred by a prior adjudication, 
o wit, an adjudication in the case of The lowa Homestead Co. vs. 
The Des Moines Navigation & Railroad Co., John Stryker, e¢ ai, 
reported in 17 Wallace, 153. To this plea the plaintiff replies 1 

; substance that if if it should be conceded that the court made 
177 an adjudication in that case denying a right of recovery for 


, % 


the taxes in question in this ease, yet this action Is not 
because a right of recovery has arisen since that time. lhe 


— ; : ' : . . ’ 
fact relied Upon as PIVIng such rights of recovery Is that the de- 


fendant now claims, as he did not then, the benefit of the payments 
made by the homestead Co. After this action was_ instituted a 
petition was filed in the case by Webster county averring, among 
other things, that the taxes in question have never been paid by 
any one, and that the same are now due to the county from the 
defendant. To this petition the defendant answered, averring 


1I8—318 
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that all of said taxes mentioned in said petition were duly paid 
bv the lowa Homestead Co. * * * and said defendant is no 


‘2. 8.8 as, 1 su ~. , ' 

longer lable therefor. fhe question presented Is as to 
wh*, :, | » af ' 4 — } Smoot amaota , . st , 
Wee whether, if the payments 1 tne rst rnstance were otheious, as 


we mAav assume was hi ld. and the di f ndant ce) th; it reason 


on 


’ 
uent adoption of the payments for t 
ity tO t | WIL ot, iia he cr 1 ; 
at LHI UU ABOUT CO Te; arde 


. . ‘ . , | . a , 
. ' ; ’ : ‘ ‘ ‘ 
an adoption of the pavment as between the delendant and nlaintiff 
. : . . * . wil ’ 
: 
i 


| ° , } 41 : . . 

lf Lie D) until Ss assignor ha maa the payments in the name of 

] } ; ; ' } , ] : 

the defendant as his assumed ag nv act of the defendant indl- 
. , ' ’ ’ . ’ ’ 

cating an Intention to claim thr C] Ol the pavn DLs ¢ wuld eon- 


stitute a ratification ol the acts DY Which thi payin nts were made, 


’ , 
Sut the defendant contends that the case is different where person 
’ } } 
pays another person’s debt, not ut der a claim o tion for such 
’ 1 ’ } } | 
person, but under the mistaken supposition that the debt is du 
] } } iy - j 7 
irom h msell Lhe gagelenadants SILION IS That mn Sue h Cust 
179 there 1s no act of assumed agency to ratil\ it must be con- 
} i 
ceded, we think, that in one sense this 1s so Che plainutf’s 
: 1: 3 } if ' ice 
assignor did not hold himself out as the defendant’s agent; never- 
+] ua } , lof, nel | 1? | ' f 4} ? 
LIICICSS Wiiel Lhe GeIlIenaants Cla io ult Ly it Ol i ‘ payments ic 
i 
| j , . mae . , . a Re 
eiects to treat the acts of payment as done for himsell. Having 
1 { troat ti te | nohft £2 ePOMmMmNpl al if the e | 
electer Oso treat tne acts le? OUGNE NOt O Cotmpialhn i! me COuUul 
| 
: ; me | Aap eas, 
treats tl lem in tie sani Way. National! justice certalniy requires 
a . . ‘ 
o 
oy 


~ aie ’ . ’ ’ nin “a1 - : ] Ft 4? 
his liabilitv to the county. he should reimburse the plaintiff. w 


' 
. 


that if the defendant has the benefit of payments as dischargin 
| 
j 


assignor made the payments. If we were to take any other view it 
appea®rs LO us that we should attach more Importance LO the form 
than the substance of things. We do not overlook the fact that 


under ordinary circumstances every tax-payer has the right, 
180 as between himself and third persons, woh ae his own taxes 

. ? 

In | 


lls own way, and to pay them tothe county to which they 
are due, and not be compelled to run after a self-su bsti tuted creditor 
and make payment tohim. Where, therefore, such payment is made 
by a third person the tax-payer has a right to enor » the payment 


if he choost Ss to do SO. But if he chooses not to ivnore, but LO claim 
the benefit of it, we see no reason why we may not regard him as 
treating the act of payment as done for him; and if we do so re- 


gard him there is no difficulty in finding an implied promise to 
reimburse the payer or his assignee. 
We ought, perhaps, to say in this connection that the doctrine has 
been announced that there can be no ratification of an act 
1S] not done avowedly for the principal. Story on Ageney, sec- 
tion 251; Fellows vs Commissioners, 86 Barb., 656 but the 
case before us is peculiar. The act done was such that it necessarily 
inured to the defendant’s sole benefit. Besides, the circumstances 
under which the act was done should not be overlooked. The de- 
fendant neglected the payme! nt of the taxes, which was a duty of 
public concern. He allowe 7 the pi lal ntiff’ Ss assignor, under an hon- 
est claim of title to the land, to discharge this duty for several years 
In succession. Now, while the plaintiff is not allowed, by reason of 
the prior adjudication, to set up these facts as alone sufficient to 
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create a lability on the part of the defendant, they may be consid- 
ered, we think, in connection with the fact that the defendant has 
since claimed the benefit of the par) ments as sufhicient Lo render such 

claim of benefit a ratification, if it otherwise would not be. 
1S2 Il. Wecome next to consider the second additional defense, 

and thatis that the claim is barred by the statute of limita- 
tions. In considering this question we have no occasion to inquire 
when the payments were made. lf the defendant’s liability urose 
by reason of his adoption of the payments as we hold, and that was 
done by his pleading in this case, the action is not barred. 

Whether the action was premature is a different question, and one 
not raised. We will merely say that if at the time the defendant 
adopted the payments he had tendered to the plaintiff the money 
necessary to discharge his liability it would seem reasonable that he 
should not be held liable for the costs theretofore accrued. But 

whether he could, while di nying his lability, be heard, under 
1S5 the circumstances, to say that the action was premature, 1s, to 
say the least, doubtful. 

We have considered the LWO additional defenses sel up by the 
defendant, to wit, prior adjudication and the statute of limitations, 
and having reached the conclusion that they are not tenable we 
have to say that the judgment must be reversed. 

Endorsed on cover: Iowa supreme court. No. 318. John Stryker, 
plaintiff in error, vs. George Crane, administrator of Edward K. Good- 
now, deceased. Filed 26th September, 1884. 
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n number 42 


: oO” i} ~ : | e . . . ) 
Number 350 on division I of areument in number 43. 
together with so much of the statement contained in the 


: | | : ee ee ee 
Opening argument as 15 pel Ment, WIth tne aad ition, iis 
shown bv the deposition of plaintiff in error (Rec., fols. 25-7), 


. ee ee , ey | 
the former suit the adjudication in which is plead 


Lat 3 
LOAtL, 10 


} . ' , : s } nil ’ } , — 
In estoppel, al its commencement, Edward W aude, appearing 


: ; . ee : . , ' 
if record to be the owner ol the iand to which this particular 


} Cae — . _ es 
eontroversv reiates, Was tor that reason made a party de- 


, , , . ’ 


« ° , ° 
fendant. and that plaintif? in error. being the equitable 


oo, 


wher, appeared DV counsei In the name ol \\ ade and made 


. . , . " . 
defense, contributing his proportion of the expense ol the 
: ’ 
a én 
nen OE ae. eerste , , 1+) ; 
Number 210 on division ll of nrgument lh numoder 42 ane 
yxEvry } he %14 ry overs ry) ry fT ry ' ry? | »* } ’ t} , “s> le 
nee birt i ee LP Li SUA Lait " ;ii NLU De] a it repiy in 
: . 


number 42 to be taken, as far as applicable, as part of the 
argument in each of Lue cases 

C. H. Garcu and 

Ww. Connor. 


All ITREYS for Plaintiffs an Error. 


MEMORANDA AS 
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» QUESTIONS INVOLVED IN ALL THE CAUSES. 


Six questions only are made by us in argument, five of 
which are discussed consecutively in the opening arguments 
in numbers 42, 45, and 44 as points I and II in each of the 
first two cases, and point | in the third. The sixth is dis- 
cussed as point [lin number 45. Of these questions the 
first and second are involved in number 42, the third and 
fourth in numbers 43 and 214, the fourth and fifth in num- 
ber 44, the fourth and sixth in number 45, the first, second, 
and fourth in 669, 670, and 671, respectively, the fifth in 


number 350. and the second in number 215. 
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the defeated party in the litigation, paid the taxes which were 
] r\e , - Ps } | ; ’ . ’ rt» s9* . Pry ,»* , i > . . ‘ " 

iISSesSseqd UNO Lilie laNnaUS 1 CONLTOVeETSY). PIO LO) Lie COMMCHCe- 


nent or the case at Dar, sala rauroad Company assigned and 
a . ’ , . , 
ransterred its rignt to recover ihe taXes so p ld, to Goodnow 


> 


] ; ] , ‘* ” ° j - 7 hey . ; : " 
the defendant in error. Under the law of lowa it 1s claimed 


} , ee : . * , oon ell ; : _ . 

tna tne rawroad COM pany naviny pala ali lanes 1n food faith. 
. ’ : 1 ’ 7 " . 

and under a Deller of OWnersnip, had the rigent to recover them 


Dack from the nNarviies WHO succeeded 1n eCStLUDHSHING lLloeir own- 


} . is . —_ 


The i 


defenses relied upon 


.* 


ourt are based upon the fol- 


lowing tact 7. In November. I“0o?. the Jubuque X Sioux City 


Railroad company, by de 
veved all its nioht and trtl 


company, a corpor it10Nn 


Vloines Navigation & Rail 


ing the plaintifl in error. 


~» 


srice thie tetla ¢ thes lanes 
i eae iat ae. Lit bch TTA 
heretotore mentuioner 
; } , } ; ; 
Ne LINCS CSLAUITISICU, 
’ ye f tas " . j e.% 
pctiilire O ool mM SUCTI 

aoe ; . Pens 
aefendiunts tor the rACS 
the controversy aADdDOUT U 
ine Cause Was {rr inst Tié¢ 
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seat " , ’ , +? se 
cuit COurt OF tne l rri.ed 
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removal. which 


neral warranty. sold and con- 


inds to the lowa Homestead 


under the laws of Iowa. 


ompanv commenced a suit 


tela 9} 7 +} : ‘i. 
inty, lowa, against the Des 


mpany and its grantees, inciu- 


7,4 “} “+] ; a 
7 ose primarily of determin- 


ling grants 


sv ‘4% +} . “ys : 
nae the conflt 


(fF 
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; _ ‘ — 
. " : ‘ : : ’ ’ 
a (tO aSKINY to nave ws utile to 


id Company prayed In Case ol 


udgment against each of the 
i paid on the lianas during 
»y thereof. In the same yea 


iy 


, . "ss : o , — 

rine removal act Ol [SO7? 

’ « " ’ , : sy? 
ten defendunts to ne Sul 


iis 


lowing persons among others Samuel G, W olcott, Wm. B 


Welles, Roswell S. Burrows, Edwin C. Litchfield, W. ]. Me- 


Alpine, Richard B. Chapman, Albert Tracy, Harriet Tracy 


" 7 : . a.» ¥ , ’ } ! ss ‘ 
chhtield, Edward Wade and lfohn Stryker. 
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- 
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mena 
- 
Saelaeendl 
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As t ing WAXes thre petition contained the following clauses, 
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‘ ‘ of : 216 ‘ if : AriTM LIE VY Arle ¢ Siti t mee waive iC il 
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the other defendants fled a joint answer denving the clam ol 


a, 
. \ " > - 
tie Set up mm The penvon Record // 
STIPULATION TO SUBMI?’I 


May 13, 1571, there was filed in the Circut Court of the 


United States a st 
‘ ‘ . . a wi y Ft 
stead suit in the words and hgures tollowing: 4 @ aa. ra ‘7 


} 


pul iuuon between the partiesin the said Home- 


— 


+. 


lt is agreed that the oa/y questions submitted on the hearing are: 
rst. In which of the parties is the paramout title to the lands in contro- 
versy? 
and. If the title shall be adjudged to be in the defendant, the Des Moines 
Navigation & Railroad Company, is the plaintiff entitled to be re-embursed 
the taxes which it has paid on the lands 


The defendants all answered and insisted that the DesMoines 
Navigation & Railroad Company had received a valid title to 
the lands in dispute. 


DECREE. 


On the 31st of May, 1871, the Circuit Court of the United 


~ 


States rendered its de 
~ a a 


Nace" 


(rant & Smith f 


TC. 


came on 


hits CAUSE 


: , 
; . i+ ts : 
or the piain 


the words and figures following: 


said court. 
urse & Withrow forthe Des- 


term, IS7I, ol 


Moines Navigation & Ra vcl ( purchasers, and Withrow & 
‘ the DesMoines \ NK te y. And the cause ts heard upon 
ab lamendments, answe reements of counsel, exhi 
| deposition 
And 1 on it was .’ decreed that the plain 
‘ } \\ DS o ua aS Range S 27. 28, 20 and 30 
: VW Sf a) ;? \i ~ > «) | second CoOrrectinon 
nal i “wns! . [ Sand 2 east of the Les 
\iomes rive amct the mity lands m heu thereof be 
ismussed 
And the lownships So and oo north 
NX ‘ ‘ “wc % “~ \iloines rive? be dismissed 
A , x 
L)ECR \ : COUR’ 
Cn e 2th of Ap IS? 3, Uns court entered the followmy 
‘\ . 4 eh FA ‘ TUS< 
7 : : ‘ 2 . uf and cl 
. gd Lireant Court thas CAUS 
’ ~| 
i ‘Er * E> .*» .¥y . . ~ 
or i~ i i iv \ I I 
\nd now un the applhcati t the defendant, John Stryker, 
Ss certuiied OY he court ‘ na ordered to be made part ol 
record herein, that $479 of the ar herein found and ad 
1¢ record OCC tila “J tsY ‘ i amount rwerein Our ang aci- 
} } = Bons : ae ; ‘ 
judged to be due from defendant to plaintitt, was so found and 
idjudged as and for the amount paid by plaintiff's assignor, us and 
for taxes tor the year 1861 on lands in the petition described; 
that said lands are part of the so called DesMoines river land, 
ranted by the United States to the state of Iowa by act of 
Congress of August S. rO4( entuitied, “an act grantiog certain 
blll 


lands to the territory of lowa 


navigation of 


resolution of Congress of March 2, 


y > 
J ct it 


lin the improvement of the 


the DesMoines river in said territory.” The joint 


r86r. entitled “a joint re- 


solution to grant ttle to lands in the state of Lowa,” and the act 
entitled “an act confirming a land 


of Congress of July 12, 1862, 
‘and that all 


claim in the state of lowa and for other purposes,’ 


of said lands are located above the Raccoon fork of said Des 
] 


Moines river. That the validity of said taxes and the levy there- 
of for the vear 1861 was drawn in question therein by the de- 
fendant Stryker on the ground, as maintained by him, that the 
lands were public lands of the United States at least until March 


2, 1861, and if so, were not under the law of lowa taxable until 
the year 1862. And this court decided herein that said lands 
were subject to taxation by the state of lowa for the year i861, 
and that said sum of $479 was recoverable of defendant by plain- 


tiff because the same were so subject to taxation for that vear. 


And itis further certified and ordered to be made a part of 
the record herein that by his answer, and on the hearing in said 
cause the defendant claimed immunity for the entire demand 
aid claim of the plaintiff on the ground that, as he clammed, the 
same demand and claim had been adjudicated against plaintufl’s 
assignor, the Dubuque & Sioux City Railroad Company by the 
Supreme Court of the United States in the case of the Iowa 
Homestead Company vs. the DesMoines Navigation & Rail- 


’ - +. 
()ctove | erm 


? 


road Company, this defendant and others at the 
thereof, A. D. 1872, which case was as defendant claimed and 


prosecuted hy said Dubuque AN SiouN 


maintained in this court 


Citv Railroad Company for its own use and benefit in the name 


> + + . 7 
of said Homestead Company, and the plurultl’s assignor was 
therefore 1t) such Sense a }) irtyv to Sard Sull aS to hy mn WNC 

. . . . ° P . Oh, ; " . 3 ‘ 

Cconciuded Hherem b\ Sic AGM ie eTern, vi . Te cms 
ion herein was and is against t ni Vy SO \ next Hy « 
renaant 

~ “TIO! y | ; R ‘Leow ©OF PASO} Pee) 

. . \ ei 1} ; i] ‘ I « AC \ i rid ‘ ' ' . \ | . 

(,overnment lands entered’ or located i } i trou the 

state Sihti 1h ‘ eis SiR AS BM OF Pi ert >" ti : \\ Ci i 1} >i pure mise 
is mace 


Section 712 declares: That all other property real and personal with- 
in the state 1s subject to taxation in the manner directed 


The Code of Towa provides as to the duties of the clerk of 


the Supreme Court as foliow S 


Section 146. The office of the clerk of the Supreme Court 
shall he kept at the Seat ol government, and he shall keep a 


complete record of all proceedings of the court. 


Section 149. He shall record every opinion rendered by the 


court as soon as filed. 


ARGU MENT. 


’ 


There are two points legitimately arising in this case, which, 
if decided in favor of the defendant tn error will determine or dis- 
pose of all the (;oodnow cases now pending in this court. 

The first is that the decree rendered by the circuit court of the 
United States in the Homestead suit was null and void for 


want of jurisdiction. 


’ 


\nd the second is that the labilitv of the lands to taxation 
after the 2nd of March. 1861. for that vear, was in no sense a 
federal question notwithstanding the legal utle remained in the 


L nited States till that date. 


1. We shall discuss these points in the order wnmswhich 
thev are stated As the pla ntl wm error claimed immunit,\ 


. , . " , } ; 
rom the enure demand OV reason of the decree rendered by ine 


: s . ” , 
* ‘ > a ¢ 7 . , . . « ‘ , .% > its - - » : ’ 7 
‘4 ircui Coury of t i | rie he) ‘ . ‘ i Flom Ste tdi Sli! . he- 
» O72 ; : ; ® Paar __ .e' oo) tebe eed’ ~ ee tel >i " t} a 

Ciltiie Lille c7rtai\ {>i . et * aa .' : . CPQL Rata t TrLC) LE PLaLEVOOT ILS 
or urrsciction OF That Court lore CISC TER A\nd no where 
. . " " ss . . 

has this dutv been more Cisting ' nore Dreadivy Slated Laan 


by this court. Thus im W imson vs. Berry 8 How. §40 this 


* 
s : ‘ — . et. % 9 ] ’ ee ) ; yEvT" ol } a od in | 
were ' ‘ XY ¢ ( | i } ' Ve ; . t Pyar. \ ‘Bi 1T) at il nto in CLE 1 
; i surrijsan th 2 line my rne rormyne re 7 ‘he i Woon tT) } brought 
Ww il i” Mee uUll > iti ‘| : : ire fiits } atid ix \ 
. : ‘ j ’ 
vy a party claiming the ne fit of such procceeqdings 


Rose vs. Himely. 4 Cranch 241 
Hickey vs. Stewart, 2 lLlow 
r>) ) } a “1 
Bloom vs. Bendick. 1 Hil 
, } , a. of } = , ef } - 
-s nthe friomestead sult the sole and oniv issue aS to the lands 
that was submitted to. Or 1m anv manner passed upon by the 
court was whether the /\ rrvcalion Company had acguired lille 
Z Z 
4 ’ r? > «= ad ‘? : } 4° + | " *vA,res . A ope see t " ter 
»y the pleadings and Dy the ¢ V Press fers of the stip- 
ulation sunmitlting the case to the court no other issue could be 
? } , 0301 6} » cel . = 
| by the court till the ttle to the lands was validly ie 
termined to be in the Navigation Company. The rights of the 
, . . , , " ; } . Bice 
rrantees of ine \ ivicration Company dep ‘ndaed CACIUSIVECIV UD- 
—_ —_ I . ‘ 
on the validity of the title of that company. he overthrow of 


it } =P . . ¢ | ** a " , | > . 
iS tithe would have hpDeen the overthrow or deteat or the tle 


" j , . 1 . ' | 
; > + | . i , t * . . . ae “/* .* t+ 
ues Ofall the other Gefendants [tis clear then that according to 
' 
. : . , . 
* ; ; ’ . ’ *~ * '* *s> +7 > ’ , : 
Live ~ iccd TUuIes OFT ¢ }U 1) Teerene. sele racic ¢ liom: STecd 
} i | 
' . 
. ‘ ‘ ’ ’ 
Company had a perfect right to join the Navigation Company 
Ind ALLIS @rantees ~ efen nts in that sult 
a) 
=f ; . > } . ‘ , -—> we 
ory ~ aA] i é ' ‘ P. 
' - / / 
~ . "* + 
2 mena ri Vs i ' \\ | ()t) - 
@ rt n ‘ . sate 6 « = 7 : ‘ . .* a9 . . > 
2. V sick trom ne Question lederat wrisaqiction 1t must hye 


7 } 7 } } ‘ 
conceded tnat it was Ciedrivy Competent [ol ine | lomestead ( Om- 


’ ; » $ " ’ * t} ; . . - : . > : . ' 
Duan » test tne title to his mentioned in is pe fition mn 
, rigs sat rt +} ‘ ty 7 , erat tinnt athe ‘ te 
single suit, and that to such a suit that company and all its 

; 
‘ . ley! ; } hy] 

yrantees were ADSOLULETY Necessary and Inaspensadic parties. 
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TIC CCU SOLE ( wc. O| iif SU COuUuId PUSSTOLY maAlVe VCEeCN vtt- 
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I Cai WILD pmMminYs as Gerenad IntS alt LHe parties named. 


In Pirie vs. Tevdt, 115 U.S {1 in a Suit to recover damages 
. . ? 
for malicious prosecution this court stated the rule as to neces- 


ics aS tollow & 


on 
“ 
“ 

| id 
a 
on 
oe 
one 


Q 


“It has been decided at this term in Louisville R.R. Co. vs. Ide 1rr4 U. S. 
52, thatin asuit ona contract brough a citizen of one state against a 
citizen of the same state and a citizen of another state,there was no such 


controversy as woul i entitie the citizen oj} th -otner State to remove the 


cause even though he answ dseparately from his to co-defendant setting up 
a separate defense, and the statu rulating the practice, pleadings and 
forms and modes of proceeding in ti Lal where the suit was brought al- 
lowed judgments to be given in actio v contractu tor one or more 
plaintiffs and for one or mure defe ts. In that case it was said: A de- 
Cndant ht — = rir hi lo IVa ii aw aci Vall e Yael a, al id hie A ad plaintiff 
lects to make jotnt. Smith vs. Rines,2 Sumner 348. Aseparate defense may 
defeat a joint recovery, but 77 ca fa ve a plaintiff of his right to pro- 
secule Als « wn sutltlo a fi nal det reninat , rai iS OWN Way. | he Cause ot ac- 
ion is the subject matter of the cont rsy, and that ts tor ad/ the purposes 
be suil whatever the plaintiff declares tito be in his pleadings. 


We are unable todistinguish t ise in principle from that. There ts 


here according tothe complaint but a single cause of action, and that is 
the alleged malicious prosecution of the plaintill by all the defendants act- 
ing in concert. The cause of action is several as well as joint, and the plain- 
tiff might have sued such: defendants rately or jointly. // was for the 


pl viniitt fo ele: f what i Olt} s¢ fo / ti ’ 
Starin vs. New York, 115 U.S. 2 8. 
Crump vs. ‘Thuber. 115 U.S. 56. 


Ayers vs. Wiswall, 112 U.S. 187. 


So in Shainwald vs. Lewis 1ro8 U.S. 158 the facts were 
strictly analogous in all essential particulars to the facts in the 
Homestead suit.. In that case the suit was brought to deter- 
mine the ttle to a stock of goods alleged to be the property of 
a partnership. One of the alleged partners had made an assign- 
ment of the goods, and his assignee had sold and delivered a 
nart of them t ther per s whi ‘re also made defendants 
part Oo them to otnel pers n Vno Were aiso made detendants 
to the suit. The title to the stock of voods depended solely up- 
on the question whether there was a partnership or not; if 
there was, the plainufl would recover; if there was not, the de- 


fendants, including the purchasers, would retain the goods. 


his court in substance said 


The defendants deny the existen i the partnership; upon one side 


ol that issue as now made up plaintif{ a citizen of Nevada, and on 


brought 


Rose vs. Him iV, 4 A rancn 241 
bLic ke \ VS Stewart. > llow 702 
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ts tithe would have been the overthrow or defeat of t 
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tles ofall the other defendants [tis clear then that accordu * tO 
A . 
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the settled rules oi eQuLy pied ng and pracuice Crit Omestead 
Company had a perfect right to join the Navigation Company 
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. bi ry >) 
story » Ka. | lead 
Klmendorf Vs, lay i. Dae VM heation 1&2. . 
2, Aside from. the question of federal jurisdiction it must be 


. . : : ‘ , , : . . 
conceded thatit was clearly competent tol the Homestead ( om- 


pany to test the UUle to a the lands mentioned tn its petition in 
, 17 . : set nr that ? ; ; spat ti | ‘4 yy? ’ 1} 7 ) 
«t Sit git ~Lbil. al a Sere G' id) Sig . : SUili ti ‘4 COMpany ana ae : iis 

. . ' ' 
Vi uantees Were POSOTULETY Necessary ana Indispensable parvies, 


a partnership. One of the alle 
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it has been decided at this term in Loursville R.R. Co. vs. Ide rg U.S. 


52, that in asuit ona contract brouga y acitizen of one State against a 
citizen of the san state nad a tizen of another state. there was no such 


controversy as would entitle tne cil ‘notthe other State to remove the 
us to co-defendant setting up 


Cause even LoouLrn he anusw SeDArA yi i 
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lowed judgments to b “"iven 1 acthons contract tor one or more 
piaintifis and tor one or more dele ants In that case it was said: A de- 
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Starin vs. New York, 125 U.S. 248. 


Crump vs. ‘Thuber,. 115 U.S. 56. 
Ayers vs. Wiswall, 112 U.S. 187. 
So in Shainwald vs. Lewis ro8S U.S. 158 the facts were 


, 


. 


strictly analogous in all essential particulars to the facts in the 


Liomestead suit... In that case the suit was brought to deter- 
mine the title to a stock of goods alleged to be the property of 


red partners had made an assign- 


+ 
ment of the goods, and his assignee had sold and delivered a 
part of them to other persons who were also made defendants 


to the suit. The ttle to the stock of froOodsS depended solely Uup- 


on the guestion whether there was a partnership or not: if 


' is 


there was, the plamutt w ould recover: if there was not, the de- 


> . ; ’ . . iM . 1 . ; } . : ‘sat y > 8 . 
1< TMi. nis, ith : maoy th prUar mA e \\ saague Tt ian Lie cvroods. 


the other side is Shainwald a citizen of California, and all the other answer 


ing defendants citizens of Nevada. If Shainwald is a necessary party so 


are they because they are interested in the controversy in the same way 
They got their title from him. The 


if not to the same extent that he is. 
title to all depends on defeating the claim of the plaintiff Lewis as partner. 

To that extent their interests are identical with those of Shainwald. If 
there was no partnership they all go free and each keeps the pruperty he 


has got 


é¢ ‘ 


Ne tlhe a'as Lhe VE away Se parat le OnTOUerF 4} 1} the Sult SUC h ad would 
. " } al > 

entitle any of the parties to a removal under the second clause The main 

ais Mle 1S abou the fA 1sleni 2 oF; lhe pai iné? ship. ? 1// the other guestions asi 


‘ 
lhe case are dependent on that If the partnership is established the rights 
of the defendants are to be settied In one way, if not, In anothe! lhere is 


o controversy in the case now which can be separated from that about the 


rT } : 
parinersnip and iuliv cetermined 


Neither was there anv controversy in the Homestead suit 


ms i ' : 
that could be separated from the simple question whether the 
\ ; ’ . | " ] “os " , - . ; ° cy 13 ° } + 
aviation «& OM pany mati =e L©> Lide anas or not. >V ine 
] ) } } ' . ’ — "e- } 
pleading, by the nature of the case and by the express stipula- 
| | +b. } ] : . a. 
tion of the parties tLnis was the soie and only ISSUuC respecting 
ee a a ee wa Te » ne ermaielowedl tee thant anit In thi 
ne iANasS that Were INVOIVEeCd OFT CONSIUCTeG IN tihit SUL. r) Lillis 


question or controversy all the defendants were interested in the 


same way, though not perhaps to the same extent. 


In Oberly vs. Gallagher, 93 U.S. 201, the rule is clearly stat- 


- 5 
edi thus: 
lf an indispensable party is a citizen of the same state with the plain- 
uff the jurisdiction will be defeated because the controversy will not be be 


tween citizens of different states and thus not within the judicial power 


of the Unned States as dehned by the constituuion 

Ayres vs. Chicago, ror U.S. 184. 

l pon the tace of the record it is conclusively shown that the 
Navigation & Railroad Company, a necessary and indispensable 
party to the suit, was a citizen of the same state with the plain- 


, 
ii 2 
: 


tilt. It IS clear therefore mit Lhe te deral courts had no jurisdic- 


to try the issues raised in that sui 


tion 


4. l pon the face of the record it clearly appear d that the Cur- 


II 


cuit Court of the United States had _ no jurisdiction to try the 
Homestead suit. The question arises was it competent for the 
parties to confer jurisdiction by consent, acquiescence or agree- 
ment. This question has been repeatedly answered by this court 
in the negative. 

R. R. Company vs. Swan, rrr U.S. 385. 

Capron vs. Van Noorden, 2 Cranch 126. 


Jackson vs. Ashton, 8 Peters 148. 


5. The next question is, was it competent for the state court to 
disregard or annul a judgment of the federal court in a_collat- 
eral proceeding. That it was, we think is in accordance with 
well settled rules of law. In his work on judgments, Freeman 
Sect. 120, states the principles of law applicable in such cases 
as follows: 


A judgment pronounced bya tribunal having no authority to deter- 


mine the matter in issue is necessarily and incurably void, and may be 


shown to be so in any collateral or other proceeding in which it is drawn 
In question 
In Elliot vs. Piersol, 1 Peters 340, it was held in a collater- 
al proceeding that the Circuit Court of the United States tor 
the District of Kentucky might question the jurisdiction of a 
county court of that state to order a certificate of acknowledg- 
ment to be corrected, and for want of such jurisdiction to regard 
the order as void. In that case the court said: 
Where a court has jurisdiction it has a right to decide every question 
which occurs in a cause, and whether its decision be correct or otherwise, 
its judgment until reversed is regarded as binding on every other court. 


But if it acts without authority its judgmentand orders are regarded as nul- 
lities. They are not voidable, but simply vuid. 


So in Williamson vs. Berry, 8 How, 540, where the authori- 
ties are carefully reviewed, this court said: 
lt isa well settied rule in jurisprudence that the jurisdiction inary court 
exercising authority over a subject may be inquired into in every other court 
where the proceedings in the former are relied on and brought before the 


latter by a party claiming the benefit of such proceedings. 


, o% L.w } . , 
The rule prevails whether the decree or judgment has been given ina 
. ’ _. » | 

court of admiralty, chancery, « esia il court or court of common law, 
‘ : ‘ ’ ; ’ as —_ 

‘ whether the point ruled has arisen under the iwS Of nations, the Dra 

’ +73 : ) ''e oa ] BELeLal * 1 | 14°< ‘yt <7 Ts 

rice in chancery or the municipai laws OT States 


So in Latham vs. Edgerton, 9 Cowen, 227, the court said: 


-. 
. 


} } | lie . 1 
ched Dy pleading is not appil 


} 
if principie that arecord Cannot be impeac! 
; ; 
capie wnen tne l 1 want oO! i 1icti i [| e Walit ol It Make a record 
tt | : }] | ’ ’ I] bani | ’ is ' } 
uj e*Ti' Vi i ind unava Ul ‘iy } Slem'" bik % SUUICLION May 
set up i. ill iui rT}} t i t ‘ ror ‘) ati' i) i 
] } } ‘ 
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In Hickey vs. Stewart, 3 How. 762, this court was called up- 


rendered 


on to determine the validity of a judgment or decree 

Supreme Court of the state of Mississippi in a cause be- 
tween the same parties In speaking of the right to inquire in- 
to the jurisdiction of the Mississippi court in a_ collateral action 


_ 
; ’ 4 . =. } : ’ 1, ; | st 7. ’ 
i hie pe under which it acts must be looked into, and its authority 
id i tl 1) ' h | | ~~ | ie ie i] he 7) ile? “cl Ln r} 
i Citwcitit qu iMOtIS W i¢ i Pron ~ co eae gaeciad must | LAPTISI cic prerrl 
' . ? + % * ‘ “—— >t? eK } 
principie it would s em tnat tn Opel 110n OI every judgment must cde pe na 
i th rt f ' t t inde 7 ir} the ro , 
on t ' Owe ‘ trie ‘ g@isoe, i ‘ <A UGYMe}nt, {>i if} COLIC] VW a; 4ai™s (>i) 
, . : 
its jurisdiction over t ibiect matt vhich it has determine 


‘Thompson vs. Whitman. 18 Wall. 166. 
Harris vs. Hardeman, 14 How 334. 


, In the Homestead suit the record set forth in a positive 


form the facts which deprived the court of all authority to try 
the Case. It is not possible therefore for this court to indulge In 
an\ presum puon to sustain the validity of the decree in that 


case. Itis a familiar rule of law that when the record shows 
that there was no jurisdiction either over the parties or the sub- 
ject matter, any judgment rendered by the court is absolutely 
void, and may be so declared in any collateral proceeding. 


So - — ) a 4 ] : } 
In Galpin vs. Page, 18 Wall. 366, this court said 


[he presumptions whi h the law 1} Hes in Support ol judgments of su 
| ‘ ; | 
iih respect lo Jurisaictlional 


perior courts of general jurisdiction arise on/y wit 
; 1 , : ’ 
facts concerning which the recerd is silent. When the record makes an 


averment with reference to a jurisdictional tact it will not be presumed that 


7 e | : . | Yr > 
ie fact was otherwise than as averred 


So in Harris vs. Hardman, 14 How. 342, this court approved 


‘ doctrine contended for, in the following language: 


ment is conclusive upon parties and privies Is a proposi- 
tion not to be denied; but if a court has acted without jurisdiction the pro 


s void, and 7 fhts appear on the face of the record the wholeisa 


é 


So in Insurance Co. vs. Bangs, 103 U.S. 435, a suit had been 


ught in the United States Circuit Court of Michigan against 
an infant who was then absent from the state, and service of no- 
tice was made upon his general guardian only. The court in 
Michigan expressly held this service to be good. This court in 
a collatera] suit declared the judgment void because the record 


showed on its face that the court in Michigan had no jurisdic- 


tion of the infant. ‘To same eflect sec 


Elliott vs. Piersol, 1 Peters 340. 
‘Thompson vs. Tolmie, 2 Peters, 162. 


Voorhees vs. Bank, 10 Peters 477. 


‘Thompson vs. Whitman, 18 Wall. 468. 


| 


' 


t. In the next place we insist that in point of fact there was 
rdjudication in the Homestead suit as to the right to recover 
the taxes paid. That suit was brought primarily to restrain by 
injunction the prosecution of a large number of actions at law, 
and to establish in a single proceeding the plaintift’s title to the 
lands in controversy. The object in going into equity was to 


avoid a muluplhicity of suits by restrain! 


1 Numerous actions of 
eiectment in all of which the contested question as to title was 


’ 
, 7 


ne Sale, Llence, as to this part of the case the sult Was strict 


i~ 


ly a proceeding in eguity. 


r story Ig. Jur. Sec. VE 


2 Id. sec. 5 . 


1 Pomeroy’s Eq. Jur. sec. 254. 
Bispham’s Eq. sec. 417. 
Woods vs. Monroe, 17 Mich. 238. 
Railroad Co. vs. New York, 54 N. Y. 159. 

In addition to the above relief, the plainuff asked, in case it 
failed to make outa title to the lands, to have judgment against 
the several defendants for the taxes paid by each. ‘Thus com- 
bined with a proceeding in equity were thirteen separate and in- 
dependent actions at law, founded upon separate and distinct 
promises, and requiring proot of ownership of separate and dis- 
tinct tracts of land. — It is obvious that wholly disconnected from 


hese actions could not have been 


the claim tor equitabie rehe.r ti 
+ ; F > ? . f ** " . 
mamtained in a court ol eCQulily ~ nor united in one proc eeaing in 
’ . sy? yf in TT} : corse + by 7, Ie » } " . } ! | ’ . " 
a Court ¢ maw, rit uc Simon tnHen arises Now Couilt tne mere 


+ : ’ . . } eh, . j. ae ? 4 + ry " ? »° _ 
Lringing of a suit In equity, and the dismissai of the lull therein 


rive the court of equit jurisdiction over separate and distinct 


| 
actions at law; especially when it 1s remembered that to main- 
tain the issues in equity it was necessary for plamutl! to show 
that 27 owned the lands, while to maintam the issues at law it 
was necessary for plaintiff to show that the defendants owned 
the lands, and that they were such owners at the time the taxes 
were paid. Now a plaintiff is never permitted in a court of eq- 
uity to introduce evidence to sustain his claims to equitable re- 
lief, and then in anticipation of failure to get such relief, turn 
around and disprove or contradict just what he has previously 
shown. 3 

In some instances where the plaintiff has shown himself en- 
titled to some sort or degree of equitable relief a court of chan- 
cery will give him full and complete redress even though in do- 
ing so it becomes necessary to take cognizance of law issues. 
But such a thing is never done where a_ party utterly fails to 
maintain his bill in equity. In short a mere inability to sustain 
a bill in equity is no ground for a court of chancerv to take cog-' 


nizance of actions at law. If the mere trial of a cause in equity 


ID 


and the dismissal of the bill would give the court jurisdiction of 
law cases, a plaintiff could have all law cases taken into a court 
of chancery by simply blending with them a claim for equitable 
relief. ‘This view is strongly illustrated in cases where bills for 
discovery have been filed, and no discoveries obtained. In such 
cases the courts have uniformly held that courts of equity cannot 
take cognizance of law issues. ‘Thus in Russel vs. Clark, 7 
Cranch, 69, Marshall, C. J., delivering the opinion of the court, 
said: 

If the answer of the defendant discloses nothing, and the plaintiff sup- 
worts his claim by evidence in his own possession unaided by the confes- 
sions of the defendant,the established rules limiting the jurisdiction of courts 


require that he should be dismissed from the court of chaacery and permit- 


ted to assert his rights in a court of law 
lo same eflect see 
Crane vs. Bunnell, to Paige 335. 
Roberts vs, Talifero, 7 lowa 112. 
I Story ’s Ky. sec. 74- 
t Pomeroy’s Equity, sec. 220. 

To further illustrate the point, suppose a party should go in- 
to equity to reform a promissory note, alleging a_ mistake as 
to the amount, but should either offer no evidence of, or utterly 
fail to prove the mistake, could the court proceed and give the 
the plaintiff judgment on the simple unreformed note? Most 
clearly not. 

The right to recover the taxes was based upon an implied 
promise arising fromthe payment of the taxes, by means whereof 
the lands of the defendants were relieved from a valid incum- 
brance in favor of the state. 

Hence it is clear beyond dispute that the claim for the taxes 
as set forth in the bill in the Homestead suit was a purely /ega/ 
right, for which the plaintiff had a plain, adequate and complete 
remedy at law. The dismissal of a bill in equity not being suf- 


ficient ground to authorize an equity court to try actions at law 
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missal of the mill amounts toa dee laration that he has no equity, and the 
court Aas no jurisdiction, but it casts no reflection on his legal title; it de- 
ides nothing in relation to it, and consequently can conclude nothing 


So in Foster vs. Busteed, t00 Mass. 407, the court held that 


Where in an answer various matters of delence are set up, some of 


which relate om/y to the maintenance of the suit, and others to the merits, 


ind there ts a genera/ decree ot bill dismissed from which it does not ap- 
pear what was the prevailing ground of defense, it is zpossid/e to hold that 
th lecret operates to p,eclude future proceeding 
l‘o same effect see 
(sriffin vs. Seymour, 15 lowa 322 
lo render the judgment conclusive, it must appear dy record of the pri- 
or suit that the parti ular matter sought to be oncluded was necessarily 


, 


tried and determined 
Washington Packet Co. vs. Sickles, 5 Wall. 592. 
Supples vs. Cannon, 44 Conn. 429 


In the Homestead suit the circuit court might have dismissed 


the claim for the taxes, either upon the ground that they were 
not recoverable, or because the plaintiff hada plain and ade- 
quate remedy at law. _ It 1s impossible to determine upon what 
ground the decision of the court as regards the taxes was based. 
Hence it is impossible for this oourt to say that the merits of the 
claim for the taxes was necessarily tried and determined by that 
court. 

This view is fully sustained by the Supreme Court of Mas- 
sachusetts in Foster vs. the Richard busteed, 100 Mass. 411: 


[In that case there was a petition filed to enforce a lien ona vessel for 
labor in constructing it, and in defense a genera/ decree dismissing a form- 
er petition to enforce the same lien was produced, which decree had been 
rendered on an agreed statement of facts, from which it appeared that the 


’ 


former petition had been prematurely brought, and might have been dis- 
missed for that reason. The court said the agreed facts appear to us to ad- 
mit a cause of action ex: ept lor these objections, but the entry was in gen- 
eral terms; no speciiic reasons were assign d, and we cannot explore the 
mind of the court to explain what the real reasons were. It may therefore 
be left uncertain whether the former judgment was against the merits of 


a eek ee ee “ en 


ttre petitioners claim, or was based on these technical objections. To bea 


bar to future proceedings it must appear that the former judgment wecessa- 
rily involved the determination of the same fact, to prove or disprove which 


it is pleaded or introduced in evidence 
In this connection it may be stated as a well settled rule of 
law that: 
A decree of dismissal, when made because of some defect of pleading, 


or for want of jurisdiction, or because the complainant has an adeguate 


remedy al law, or upon some other ground that does not goto the merits, 
is not a final adjudication. 


Hughes vs. United States 4 Wall, 237. 


2. In section 283 of Story’s Equity Pleadings, the author lays 
; . es 
down this rule: 

ll is ordinarily open to objection for multifariousness 


Although a bill ‘ 
which contains two distinct subject matters wholly disconnected with each 


other: yet if one of them be clearly without the jurisdiction of a court of 


equity for redress, it seems that the court will treat the bill asif it were sin- 


gle, and proceed with the other matter over which it has jurisdiction as if it 


constituted the sole object of the bill 

The decree in the Homestead suit indicates very clearly that 
the circuit court followed the above rule in that suit. The de- 
cree is specific in its provisions. It orders that the plaintift’s 
bill as ¢o the /ands in certain townships be dismissed; that the 
bill for indemnity lands be dismissed, and that the bill as to the 
lands in certain other tow nships be dismissed without prejudice. 
Not. a word is’ anywhere said about dismissing the bill as to the 
claim for the taxes. This claim being of a strictly legal nature 
and wholly disconnected with the subject matter of settling in 
equity the title to the lands, the court treated the bill as single, 
and simply ignored the demand for the taxes, 


II] 
1. The next question is, does the decision of the state court 
that the lands were subject totaxation after the 2d day ef March, 
1561, for that year, notwithstanding the title thereto remained in 


the United States till that date. involve a federal question? It 


1g 


cannot be denied that the liability of the lands to taxation after 
the above date depends wholly upon the provisions of state 
statutes. That this is not a matter of federal cognizance is cer- 
tainly true. Hence, to give this court jurisdiction, it must ap- 
pear afarmatively on the face of the record thal the state court 
decided, etther actually or by necessary intendment, that the lands 
were taxable prior to the 2d day of March, 1861. 


Chouteau vs. Gibson, 111 U.S. 200. 
Murdock vs. Memphis, 20 Wall. 636. 


The record in this case does not show any such thing. In 
the opinion of the court, which by the laws of lowa is part of 
the record, there is not a word or sentence that can be tortured 
into a ruling that the lands were taxable before the second of 
March, 1861. Asa matter of fact no such question was ever 


raised or decided by the court. 


Neither was any such ruling wxecessary to the judgment 
rendered by the state court. ‘This court in eflect so declared in 
Litchfield vs. Webster Co. ror U.S. 774, where after deciding 
that the title to the lands continued in the United States during 
1859 and 1860, and till March 2d, 1861, it is said: 


“This disposes of the taxes for the years 1859 and 1860, but another gues- 


lion arises as tu those of 1861. Under the revenue laws of sowa in force al 


that time government lands entered or located, or lands purchased from 


the state could not be taxed for the year in which the entry location or 


purchase was made.” 


Here is a plain and positive declaration on the part of this 
court that the liability of these lands for the taxes of 1561 de- 
pends entirely upon the construction to be given to the revenue 
laws of the state of lowa. 

To illustrate: Suppose the legislation had expressly provid- 
ed that all lands obtained or purchased from the United States 
before the 3rd day of March in any year should be liable for 


taxes that vear the same as other lands, could this court un- 
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able to taxation except such as was exempted by Revision sect. 711 which 


} 


provides that government lands entered or located, or lands purchased 


from the state shall not be taxed for the year in which the entry, location 


we 


or purchase is made. it is clear that the provision above quoted ex- 


empting lands from taxation does not apply to these lands as having been 


7 


“entered” or “located.” The lands were not purchased from the state in 1861, 
butin 1858 and the legislation and patent of the state conveyed the state’s in- 
terest in the land, and the interest after acquired by the state inured to the 
purchaser and his title by relation ran back to the grant by the state. The 
lands cannot be exempt from taxation as having been purchased from the 
state in 186i. Wereachthe very satisfactory conclusion that the lands 
were subject to taxation for the year 1861.’ 


All that the state court decided was that the lands became lhi- 
able to taxation on the 2nd day of March 1861, notwithstanding 
that prior to that date they were exempt from such taxation. 
But this court is asked to hold that they were not subject to 
taxation for nearly ten months after the above date and after the 
title thereto had been acquired by the plaintiff inerror. No 
such ruling can be made by this court without usurping a juris- 


diction that it does not lawfully possess. 


The adverse counsel relies upon the reporter’s note appended 
to the case of Litchfield vs. Webster Couaty, ror U. S. Reports 
page 751. The statement of the reporter would seem to be in- 
accurate in as much as it is wholly inconsistent with the rulings 
made in the main case, and certainly should not be approved or 


followed by this court as an authority or binding precedent. 


In as much as the judgment of the State Court 1s sustainable 
on the ground that the lands were taxable after March 2nd, 
1861 under the laws of Iowa, a ruling that they were taxable prior 


to that date would not in this case authorize this court to re- 
verse the case. 

Rector vs. Ashley, 6 Wall 142. 

Moore vs. Mississippi, 21 Wall 630. 


Klinger vs. State, 13 Wall 204. 
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BRIEF IN REPLY 
4a 

In answer to that part of our opening argument in which it is 
claimed that defendant in error is estopped by the adjudication in 
the case of //omestead Co ) pa ‘| Railroad, 1T Wall... 
L738, it is objected that that adjucication was void, for want of 
jurisdiction, the alle~ged want of jurisdiction consisting of the 
fact that all of the defendants in thy rmer suit were not citi 
zens of a different state from that of wv h the plaintiff was ; 
wlelae 

After the cause was removed 
court, the plhuntil Homestead cony 
leave of court and consent of « 
(Fol, 24-25). Previously to this, but after the removal 


it stipulated that the answers of certain named defendants, in 


) 

;, : ; ' ae ' 
Ciuc its own, should ‘*he deemed and maken as the answer of 
the several defendants herein. When the cause came on for 
| | } , 4 
ri¢ i a i‘ ‘ 4 + ‘ Le l S| i ul is LO Wi Cp SLIOTIS if 

> 7 ’ | y i , 

~ } i } Ul] Ol. t Ubi SOUL TOL be HeCAra Upon 
i eo) ’ | Tih (ieCC] ‘ / | ‘ lite re ted that ‘ 1} the 
, ’ 
b ed by Elwood, Nourse and Withrow 

\ft earing and decree 1n that court, a written stipula 


ae i ec ) ao 
tion was filed, in which it joined with the other defendants, by 


And it is further stipulated that the defendants, Samuel G. Wolcott 
Edwin C. Litchfield, William J. J 

tus B. Litehfield, Edward Wade and John Stryker, each and all of whom 
are citizens of New York, and the Des Moines Navigation and Railroad 


Company, duly appeared in this court and filed their joint and several 


[cAlpine, Richard bB. Chapman, Elec- 


answers to complainant's bill, duly verified. ; , , And 
it is furthur stipulated and agreed that the answer of defendant William 
B. Welles, verified by him, with the necessary changes and variations, to 
show and present the proper and respective interest of defendants Sam- 
uel G. Wolcott, Edwin C. Litehfield, Edward Wade and John Stryker, 
and the Des Moines Navigation and Railroad Company, shall be taken, 


treated and det med the answer of said last mentioned defendants herein 


lated that the evidence in the court below established certain 
facts therein recited (32—33 

It would certainly be most remarkable if, upon such a record, 
afte) final decree in this court, the validity of the decree could 
be collaterally assailed and treated as a nullity. Without going 
into an elaborate discussion of the question, we are content to 
¢ authorities. 


In Nkillern’s Aa’ rs ve. May's kix’rs, 6 Cranch.. 267. it was 


submit it upon the followin 


held **too late to question the jurisdiction of the circuit court 
after the cause has been sent back by mandate.” 

The case came to this court upon the following certificate of 
division : 


In this case a final decree had been pronounced, and by writ of error 


removed to the supreme court, who reversed the decree, and after the 


4 


4 


a 


‘> 
*? 
cause was sent back to this court it was discovered to be a case not within 


the jurisdiction of the court; but the question arose, whether it can now 
be dismissed for want of jurisdiction after the supreme court bas acted 
thereon. The opinion of the judges of this court being opposed on this 
question. it is ordered ** that the same be adjourned to the supreme court 


for their decision.’ 
The court determined the question as follows : 


[t appearing that the merits of this cause had been finally decided in 


this court, and that its mandate required only the execution of its decree, 


it is the opinion of this court that the circuit court is bound to carry 
that decree into execution, although the risdiction of that court be 


not alleged in the pleadings. 
i Me Cormic is, Nullivant. 14) VV hy 1] ‘ Loy. if Wiis held 


The courts ot the United States are courts of limited but not inferior 
jurisdiction. If the jurisdiction be not alleged in the proceedings, their 
judgments and decrees may be reversed for that cause on a writ of error 
and appeal, but until reversed they are conclusive evidence between 


parties and privies. 

Defendants relied upon the former decree of one of the 

. ' : “— 

Federal courts in a suit where the record failed to show the 
citizenship of the parties to be such as was requisite to confer 
jurisdiction. It was claimed that by reason of this defect the 

7 . ,* . . 
suit was coram non judice, and the decree therefore void; but 
the court, on page 199, said: 

But this reason proceeds upon an incorrect view of the character and 
jurisdiction of the inferior courts of the United States. Thev are all of 
limited jurisdiction ; but they are not on that account infertor courts in 
the technical sense of those words, whose judgments taken alone are to 
be disregarded. If the jurisdiction be not. alleged in the proceedings. 
their judgments and decrees are erroneous, and may upon a writ of 
error, Or appeal, be reversed for that cause. But they are not absolute 


se ees 
nuiiilies. 


And on same page, referring to the case of Shi/lern’s Exeers. 
vs. May's Ewvecrs., used the following language : 


That suit came before this court upon a writ of error, where the 
decree of the court below was reversed and the cause remanded for 
further proceedings to be had therein. After this it was discovered by 
that court that the jurisdiction was not stated in the proceedings. and the 
question was made, whether that court could dismiss the suit for that 
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¢, Mau’s Ex'rs. 6 Cranch.. 267. a final decree had been pronounced, and 
by writ of error removed to the supreme court, Vv ho reversed the decree, 


and after the cause was sent back to the circuit court. it was discovered 


; 


LO De ; ae nt Ww thee ) f feghiclion at a at, 7 but a quest 1On ATOSe 
whether in that court it could be dismissed for want of jurisdiction after 
the sup {had acted thereon. The opinion of the judges being op- 
posed on that question, it was certified to the supreme court for their 


decision, and this court held “ that the circuit court was bound to carry 


the decree into execution. although the jurisdiction of that court be not 
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The jurisdiction of this court in that case Was as defective as it is said 


to have been in this, when that cause was before this court, though the 


—— 


judgment of the court below on it would have been reversed upon motion 


for the want of jurisdiction. on the face of th record, the defect having 
escaped the notice of the court and of counsel, and the court having 
acted upon its merits, it determined that its decree should be executed 


for its judgment. no doubt. was that the motion to dismiss 


; 


The reason 
he case in the court below for the want of jurisdiction, after it had been 
before the supreme court by writ of error and had been acted upon, 
would have been equivale nt had it been allowed to a decision that 
this court might be reviewed when law points out no 


the r\igment OF Ul 
mode in which that can be done either by this or any other court 
: ; ‘ re ’ ; . - 7 > 

In }) SOOPrY mx. A CHOTSOT ) \\ itiee, tO), It Was held : 

A motion to dismiss a case from want of proper citizenship in the 
parties cannot be made at the trial and after pleading a general issue 
and special defenses. 

Lhe court say, on page 425 : 

The objection to jurisdiction upon the ground of citizenship, in ac 


t t law, can only be made by a plea in abatement. After the gen 


LIOHS al 
eral issue it is too late. It cannot be raised at the trial upon the merits. 
If a plea in abatement be filed with the general issue the latter waives 
the former. Where a plea in abatement is relied upon the burden of 
proof rests upon the defendant. In equity the defense must be pre 
sented by plea or demurrer and not by answer. The court below prop 


erly overruled the motion. 


I. 


Upon the question as to when and how far this court will 
consider and determine questions of state or common law, * for 
purposes which involve questions giving it jurisdietion,” we here 
refer to the following additional authorities: 

Martin vs. Ilunter, 1 Wheat, 304, was an action of eject 
ment in which the plaintiff claimed title under a patent from the 
state of Virginia and the defendant as devisee of Lord Fairfax 
by a tithe which it was claimed by plaintiff was invalid; first, 
because Lord Fairfax, at the time of his death, had not acquired 
the absolute property in the land by actual seizin and possession; 
and. second, because the devisee was an alien at the time of the 
testator’s death and could therefore not take the land by devise. 


The validity of the plaintiff's patent depended upon whether 
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the treaty by the court of appeals, and that their judgment is not re-ex 
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have decided the case upon the invalidity of the titi and non constat. 


that they did not), independent of the treaty, there is an end of the ap- 


pellate jurisdiction of this court. , , . If this be the true con- 
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construction of a treaty, upon a title specially set up by a party, and every 
error that immediately respects that question must, of course, be within 
the cognizance of the court. The title set up in this case is apparrent 
upon the face of the record, and immediately respects the decision of 
hat question; and error, therefore spect to, that title, must be re 


examinable, or the case could never be presented to the court. * * * 


lready decided by the court upon solemn 
argument In Smith vs. State of Maruland, ( 6. 


Cranch, 286), precisely 
the same objection was taken by counsel, and overruled by the unan 
imous opinion of the court. This case was in some respects, stronge 
than the present; for the court below decided expressly, that the party 


had no title. and therefore. the treaty ec i not 
court entered into an examination of that questi 
same opinion, affirmed the judgment Chere 


hority which could more completely govern the t qi t 


e present question 


In the dissenting opinion of Johnson, J., page 369, It Is said: 
if there is any pormnct mM the case I \ cl in opinion may ve given 
with contidence it 1s this: whether we consider the letter of the statute 
rthe spirit intent or meaning of the constitution and of the legisla 
ture, as expressed in the 27th section, it is equally clear, that the title is 


ie primary object to which the attention of th | 
such case. The words are, **and the decision be against the tit/ 
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set up, not against the construction of the treat 


, contended for by the 
party setting up the title. And how could it be otherwise? T! 
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‘struction of the treatise but upon the laws of Maryland. If 


‘hy thos laws the property was not confiscated before the 


‘‘treaty of peace we admit that it cannot now be confiscated. If 
‘Sit was confiscated the treaty does not apply 
Referring to which it is said in the opinion, page 304 : 


it is contended by the defendants in error that the question involved 
if} the case turns exclusively upon the CONSTTUCTION oO} the contiscation 
laws of the state of Marvland passed prior to the treaty of peace, a 1d 
that no question relative to the construction of that treaty did or could 
occur. That the only point in dispute was whether the confiscation of 
the land in controversy was complete or not by the mere operation of 


those laws without any further act done. 


mM court, nevertheless, proceeded id) consider “na determine 
rhe question, whether or not the onfiseation was compl re un 
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BRIEF IN REPLY. 
l. 


In answer to that part of our opening argument in which it is 
claimed that defendant in error is estopped by the adjudication in 
the Case of llomestead Company Ms, Vall ¥ Railroad, 17 Wall... 
173, it is objected that that adjudication was void, for want of 
jurisdiction, the alleged want of jurisdiction consisting of the 
fact that all of the defendants in the former suit were not citi- 
zens of a different state from that of which the plaintiff was a 
citizen. 

After the cause was removed to the United States circuit 
court, the plaintiff Homestead company, October, 23, 1870, “ by 
leave of court and consent of counsel,” amended its petition 
(Fol. 36-37). Previously to this, but after the removal (41), 


it stipulated that the answers of certain named defendants, in- 


the several defendants herein.” When the cause came on for 


hearing in the circuit court, It stipulate das to what qu stions if 
af , . , 7 " , 
should be heard upon, and that it should not be heard upon 
har (49). and 4] Dass > 4) ourt recited th: 
anv other (4Z). and the decree of the court recited that on the 
hearing it appeared by Elwood, Nourse and Withrow. 
i | ‘ 

After the hearing and decree in that court, a written stipula 
i ae ye Mea ; — 
tion was filed, in which it joined with the other defendants, by 

, : , ' , * ° : | : 
which it Was, among other thing's, stipul ited is follows: 

ind it is further stipulated that the defendants, Samuel G. Wolcott, 
Edwin C. Litehfield, William J. McAlpine, Richard B. Chapman, Elec- 
tus B. Litehfield. Edward Wade and John Stryker. each and all of whom 
are citizens of New York, and the Des Moines Navigation and Railroad 


Company, duly appeared in this court and filed their joint and several 


. : : } 
answers to complainant’s bil 


|, duly verified. , . And 
it is furthur stipulated and agreed that the answer of defendant William 
B. Welles, verified by him, with the necessary changes and variations, to 
show and present the propel and respective interest of defendants Sam- 
uel G. Woleott, Edwin C. Litchfield, Edward Wade and John Stryker, 
and the Des Moines Navigation and Kailroad Company, shall be taken, 
treated and deemed the answer of said last mentioned defendants herein 
44). 

And, finally, after the case came Into this court, it again stipu 
lated that the evidence in the court below established certain 
facts therein recited (45-46). 

[It would certainly be most remarkable if, upon such a record, 
after final decree in this court, the validity of the decree could 
be collaterally assailed and treated as a nullity. Without going 
into an elaborate discussion of the question, we are content to 
submit it upon the following authorities. 

In Skillern’s Exrrs vs. May's Fars, 6 Cranch., 267, it was 
held **too late to question the jurisdiction of the circuit court 
after the cause has been sent back by mandate.” 

The case came to this court upon the following certificate of 
division : 

In this case a final decree had been pronounced, and by writ of error 
removed to the supreme court, who reversed the decree, and after the 


cluding its own. should ‘* be deemed and taken as the answer of 


indice ae 


Pog Somme Cli BS -, 


cause was sent back to this court it was discovered to be a case not within 
the jurisdiction of the court; but the question arose, whether it can now 
be dismissed for want of jurisdiction after the supreme court has acted 
thereon. The opinion «2 the judges of this court being opposed on this 
question. it is ordered ** that the same be adjourned to the supreme court 


for thelr decision. ’ 
The court determined the question as follows : 


It appearing that the merits of this cause had been finally decided in 
this court, and that its mandate required only the execution of its decree, 
it is the opinion of this court that the reuit court is bound to carry 
that decree into execution, although the jurisdiction of that court be 


not alleged in the pleadings. 
In MeCormic vs. Sullivant, 10 Wheat., 192, it was held 


The courts of the United States are courts of limited but not inferior 
jurisdiction. If the jurisdiction be not alleged in the proceedings, their 
judgments and decrees may be reversed for that cause on a writ of error 
and appeal, but until reversed they are conclusive evidence between 
parties and privies. 

Defendants relied upon the former decree of one of the 
Federal courts in a suit where the record failed to show the 
citizenship of the parties to be such as was requisite to confer 
jurisdiction. It was claimed that by reason of this defect the 
suit WAS COPON non Uae. anc the decree therefore void: hut 
the court, on page 199, said: 


But this reason proceeds upon an.incorrect view of the character and 


urisdiction of the inferior courts of the United States. Thev are all of 
limited jurisdiction ; but they are not on that account inferior courts in 
the technical sense of those words, whose judgments taken alone are to 
be disregarded. If the jurisdiction be not alleged in the proceedings. 
their judgments and decrees are erroneous, and may upon a writ of 
error, or appeal, be reversed for that cause. But they are not absolut 


RIAARI AL a. 
, 


And on same page, referring to the case of Shi//ern’s Evreers. 
vs. May's Ewveers., used the following language : 


That suit came before this court upon a writ of error, where the 
decree of the court below was reversed and the cause remanded for 
further proceedings to be had therein. After this it was discovered by 
that court that the jurisdiction was not stated in the proceedings. and the 
question was made, whether that court could dismiss the suit for that 
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Vartin vs. Hunter, 1 Wheat, 304, was an action of eject 


bv a title which if Was claimed »\ niaintitl Was Invalid: irst. 


ecause Lord Fairfax, at the time of his death, had not acquired 
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(rary: and in thnabt case the party 1s envitied to tne DvpeneLlts intended to 


be secured by the treaty. he decision to his prejudice may have been 
ail ’ ~ } 7 I CLhos Ty e@TTrors te : ar ~ at ig oe i x! ite harIspru 
dence against which the constitution intended to protect the individual. 
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the convevance of land the leeal tit which was held in trust 


) : &. . “as } ®. " , * 
for a British subject, and the equitable Ownership Of! which was 


claimed by parties on behalf of whom the suit was prosecuted, as 
, s . } y : ry ty . 
propery eine had heen ceonnscated OV the state. Phe question 
, ' highs y* , B aicies oe RM J 4] 7. - 
Was wherhel fey MER ALLE, aa th, J/797°R 4 a SPpha roe { ONnTISCHTION 
Was complete. it was held that 
\ writ of error lies to the highest court of the state in a case where 
the question 1s. whether a confiscation und he taws of the stale. was 
complete before the treaty of peace with Great Britain 


In the decree of the state court, it was said—page 289: 


+} 5 "y ’ : {) : ; st i, : j . . ; 
If this property was conliscated and the right to it vested in the state 


by the acts of October. 1780. C. 45 & C. 49 the Chancellor does not per- 
ceive how it can be affected by the 6th article of the treaty of 17838. de 


claring that there should be no future confiscation made. 

In argument, on behalf of the defendant in error it was said 
page 301: ‘The courts of the United States have no jurisdic 
‘Stion in the CUS, because the only question is whether hy the 
6 Jars MV hi vt the pro} erty Wiis complet ly conhscated 
‘‘before the treaty of peace, If it Wiis, the treaty does not 


t 


‘apply; 1f it was not the treaty protects it.” And again, on 
the same page: ‘This is not a cause dependent upon the con 
‘struction of the treatise but upon the laws of Maryland. If 
‘by those laws the property was not conhscated before the 
‘‘treaty of peace we admit that it cannot now be confiscated. — If 
‘it was confiscated the treaty does not apply 

Referring to which it Is said in the opinion, } we . (4 

[It is contended by the defendants in error that the question involved 
in the case turns exclusively upon the construction of the confiscation 
laws of the state of Maryland passed prior to the treaty of peace, and 
that no question relative to the construction of that treaty did or could 
occur. That the only point in dispute was whether the confiscation of 
the land in controversy was complete or not by the mere operation of 
those laws without any further act done. ‘ 
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IN SUPREME COURT OF THE UNITED 
STATES. 


JOHN STRYKER, Plaintiff in Fri 
Vs. 


KDWARD K. GOODNOW, Defendant in Error. 


APPEAL FROM THE SUPREME COURT OF THE STATE OF IOWA. 


C, H. Gartrcu., for Plaintiff in Erro: 


GEO. CRANE, tor Defendant in Error 


Argument on Motion to quash Writ of Error. 


l. 


During the years 1561-23, the title to certain lands situated in 
Webster county, lowa, Wiis In controversy between ditterent 
claimants thereto. ‘Che Dubuque & Sioux Clty Railroad Com- 
pany claimed title under the act of Cong CSS approvy ed May 15, 
1856, granting lands to the State of lowa to aid in the construc- 
tion of certain railroads in that State. lhe DesMoines Navi- 
gation & Rairoad Company and its grantees claimed title under 
an act of Congress approved August Sth, 1846, granting lands 
to the territory of lowa to aid in the improvement of the navi- 
gation of the DesMoines River. The appellant Stryker is one 
of the grantees of the Des Moines Navigation & Railroad co- 
mpany (and Goodnow, the ; lee, is the assignee of the cla 
of the Dubuque and Sioux © | 
decisions of the courts, the ttle a 
ilshed in the Des Moines Navigation Railroad company and 
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remained in the United States tll March 2nd, 1861, rendered 
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them untaxable up to that date and involved a federal question 
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that would under proper circumstances give this court juriscic- 
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> am | 
y | . 7 t hy _>" . . o ~ _ ] : 
110Nn. But as tothe taxes Of ISOI anotne! quesuon arises and 1S 
one ol purely 10cCal yurisaiction. It the state iaw provides tol 
the taxation of iands entered on or before the 2nd day ot 


a? 


Mar lin anv Vear°r then the ianas So entered Cannot pe exempt 


] } etl . " . ] j - y 
on the ground that the title thereto remained in the government 
1] } ’ ’ +}, a \’ . ’ ° 1 j 
tul the time of entry or purchase. Whether the law of the 
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State does so provide or not ae penas eCnure 
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or construction to be given to the Statutes oF the State provia- 
: 
ing tor the raising of revenue. What meaning or construction 
im) -) 
} : ‘ . ' ' ' . : ] 
is to be given to the revenue statutes of a state is necessarily a 
; ‘ e - 
matter oO oca jurisdiction and one Over which this court has no 
__ , , 
ippellate power or authority whatevel 
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moment the titie passed from e cvovernment to the appellant 
| > 


Strvker. This took place at least as early as the second day of 
March, tSo1. [f then, nonliability to taxation till March ond, 
aS used a federal question, itis equally certain that lability 
ter tThAatl date raise t Pqgu Stron oF ¢ rel sive State court Thr 
mo. But ths courtis asked ‘to hold that the State of low 
could not levy or assess taxes upon the lands for the year o 
" . , 
for any part of the year 1501, merely because the title was in 
the government ull the 2nd day of March of that vem "} 


court cannot possibly make such a ruling without invading the 
province of the state courts and usurping a jurisdiction that it 
does not lawfully pOSsess. 

Suppose the legislature had expressly provided that lands ob- 
tained or purchased of the United States before the 3rd day of 
March in any year shall be hable for taxes that vear the same 
as other lands. Could this court on pretense of deciding a fed- 
eral question declare such a provision of the statute void and 
of no effect. Most clearly not. For indeed there can be no 
honest pretense that such a question is one of federal cognizance. 
And yet the legal effect of the decision of the state court in this 
suit is nothing more nor less than that under the laws of lowa 
land bought of the United States prior to the 3rd day ef March 
in any vear is taxable for that year. It may be competent for 
the courts of the United States to decide that lands shall not be 
taxed by the state so long as the title thereto remains in the 
United States, but it is certainly not competent for them to de- 
cide that they are not taxable tl 
the United States. ‘The appellant asks this court to decide that 
the lands were not subject to taxation for nearly ten months 
after the title thereto had been acquired by the appellant. This 
court has no jurisdiction or legal power to make such a dectsion. 
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moment the title passes out of 


> 


As before stated the alleged ground of federal jurisdiction 1s 
that the lands were not hable to taxation during the period of 


time intervening between January Ist, and March 2nd, 1861. 
‘The claim is made that the state court decided that the. lands 


were subject to taxation during the period above named. but 
this claim is clearly unfounded. The record does not show 


that such a point was decided. And asa matter of fact no such 

question was either raised or decided S\ the court. Nor was lit 

necessary to decide this question in order to sustain the judg- 
* ” . 


ment rendered by the state court. ‘The sole and only 
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Thus, in the Revision of 1860, section 2746, it is provided 
that 
Whe HUIS | wlio) ipas ee) folly barred Lb the laws of any 

country where the defendant has previously resided such bar shall be the 
same defense here as th uoh it had sen under the provisions of this 
hap I 

Bv an act of the legisiature, approved in April, 1870, the 
foregoing provision was amended bv adding thereto the fol- 
lowing, to-wit 

But this scetion shall not apply to causes of acti sing within this 
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Chap. 167 « Laws of IS70 
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ihe claim tor the taxes 11 +s case 18 clearly a cause of ac- 
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ibove-named amendment to the section giving force to foreign 
cts of limitation, unless, therefore, the bar of the New York 
statute had fullv accrued before the taking effect of the above 
unendment in 1870, the cause of action is not barred by 
hat statut The taxes sou to be recovered in this suit 
ere all paid in the vear 1865 and in vears subsequent to that 
late, and, therefore, could not have been fullv barred by the 


New York at the time 


The plaintiff 


he statute bar of 


law 


Hig: 


, 
~~ oN 


to be determined 


is court has nothing 


2. In the next plas 
udement of this cou 


] cate ' ‘4 

lite OF i1miitations oO! 

to, t] Seal — 

AT LU) Li1e 4 halt) Sti¢ Li 

| ‘ry . , +? } ,) =. | 
pOowWa COTMIMLILLCCU aaa \ I 
ttect thus claimed fo! 

+) + ‘ ‘ } +) + 

mus stated DV tie Op] 


Phe court hi 


ivVitpe 
ty to cle pe nad upon 


title 


was adjudicated to 


Silo WN Lil 


i 


, 
ast ,*) ‘ . : 4% : 
\Te id it ict i AOINN cl } ~ ' 
j : 
7 
q 
‘* . x ‘ ” ” % . v7 ’ 7% ; 
a e h < ) biti Ss «lt | iC NLICILL ¢ ' 
i : 
: 
‘ 
> ] 1 ’ 
“ '+ ° » 7% ‘4 . 7 iy . 'y 
,\ bi .\ ae\A Lilt Witil 1. ba 
? ‘ 
LO dio WilaLe\' 
' 
‘ 
- 
, , ) 
‘ . . 4 
‘ ' Pe ( : . itl \ sa \ , ‘ . ’ : 
| ] -* ;* } i 
he cn \ . De 
ii ‘ ' PEL CPL . a 8 a 
) . ‘ , . , ‘ , 
1) is . » > > > ‘ 4 s7 hk aa . a4 
| j 


; " : \ ‘\? * | 
LL hoe : aad ~.29 9 : sa ©) i Li 
‘ | 
; ‘ : 
‘ ’ ‘+ . ' ‘4 ot " gaa? _ 
{J aad ia iit ~ThiCil ~ rit 
A 
+ , 
’ ’ 
| ; . . ~ Pui * ; ’ . is 
4 
. 
~ ‘ ‘ , ' 
Pe ’ + ict 
‘ ’ 
‘ ; i ; a os Vail 


tie. 


1 ACCT 


ctiot 


“4 


\ 


i 


: 
= 
a 
/ 
/ 
~/ 
~ 
~~ 
~ 


ARGUMENT IN RESISTANCE OF MOTION TO 


QUuASH Writ OF ERROR. 


S 
het) \\ Tie ly (200 0FP NOW. 7) Y DAN’ iw KE 


ON ERROR FROM THE SUPREME COURT OF IOWA. 


( HW GATCH. ror P NTIFF IN ERROR 
CRAN EF 


Supreme Court of the 


nem 


JOHN STRYKER, P/ 


mVeWARD K. GOODNOW, 
Petendant 


LH. 


(FATCH, for 


(RANE. Det 


if 


ARGUMENT IN RESISTANCE OF MOTION TO QU ASH 
| WRIT OF ERROR 
> 
| 
STATEMENT 
At the October term, LS68, of! listrict court of Webster 
county, lowa,. the lowa Homest Company, assignor of dle- 
I int in error, an lowa corpo it | commenced a sult against 
thie Des \Loines Navigation na ie road Company, another 
lowa corporation, and numerous uy ntees of the latte in 
cluding plaintiff in error, to establish title in said homestead 
company to the so-called “Des Moines river lands,” and with 
| a view to alternative rehet, in the event of an adverse decree 
on the question of title, made thi tollowing allegation in its 
) petition ; 
| The said plaintiffs have been in possession of the lands claimed by 
: them. themselves or their grantors in mntract, since 18 They have 
paid the taxes thereon to the state of Lowa since, in all amounting to 
eighty thousand dollars, and if their title has failed, they are entitled to 
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} the property of the federal government, was 


resolution 


which had been previous ertified to the state under the 
p act of August 8, 1846, congress adopted a joint resolution releasing to the 
state of lowa these lands An act of congress of July 12. 1862. for the 
purpose of confirming the title to the lands supposed to have been granted 
nv the act of Lugust S 1846. to the state. « «tended the crant to the nortl 
ern line of the state : 
Piaintiff insists that these lands were not taxable until after the con- 
Hrmatoryvy acts above rt ferred LO I ne POSILION IS assumed on the ground 
that the title, up to that time, was in the United States, and the state 
could not. therefore. levy taxes upon the lands until the plaintiff or his 
grantor had acquired title 
This precise question was determined in Stryker vs. Polk County, 22 
lowa, 181. : . if is held that the lands were tax- 
able for 1859 and subsequent vears. The decision is based upon the doc 
trine that the confirmatory congressional! legislation related back to the 
first grant by the state and perter fed the title from that time. 
The precise question was determined by the court in Lites- 
wie : ' 


rs. Webster County, 101 U. 8.. 773, and Litchfield vs. County 
r i Hamilton, brietly reported in a note following the opinion i 


the Webster county case, on page 781 


In the first mentioned case, ref rine to the jolt resolution 


a ISO. it Is said. (oth he 8s 444—) 


The grant made by that resolution was just as much an original grant 
as if the act of 1846 had never been passed. The order of the executive 
department reserving them from sale, neither transferred any title to, nor 
created any interest in, the state [t simply retained the ownership in the 
United States, while the subsequent gift was undoubtedly induced by 
what had happened before; the United States, until it was made, contin- 
ued to be the proprietor of the lands both in law and in equity. Such 
being the case, they were not taxabie before March 2, 1861 . . . 
Under the revenue laws of Lowa in force at that time, government lands 
entered or located, or lands purchased from the state, could not be taxed 


for the vear in which the entry, location or purchase was made 


Citing, in support of the propositon stated in the last par 
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On appeal to this court the decision below was aflirmed. and the right to 
‘ ‘ ritTne Taxes na cj was den e(] 


7 - > 
It is true. in accordance with our decision. that the taxes on these lands 
“4 . a 1,4 . aie ‘ ; ’ ’ + earl 1 by 4 } sal } 1 ’ aid } ; t}, . 
Wer ne adept O} e defendants. which Loney shout la Ve prehit . LULL Lil 
refusal or neglect to do this did not authorize a contestant of their title t 


» 
make them its debtor by stepping in and paying the taxes for them with 


‘ | t » « . y j ’ lig : > ‘ole ’ 
out being requested sotodo. Nor cana request be implied in the relatio 


, : : . rey . . 
' - ‘ on wt + ¢«) : . ‘ rr nmtl wv ty 1 » 4 : 
which Lhe part CS SUSLLINCU oO each other. Lhere is noth Lt’ LO) LARS f 
»* ; +} ‘ ; ; : 7 ¢ + ] ’ ' ; ri? if TT 
cnse out OT Lhe Well ¢ i sed re AS LO \ i] ivy pay tiie ; i 
1 . y 
9 a +} ’ ’ ~ os ) >} aha. } . 
ADDeELLANLUS, OWLNY r UM reat confidence in Pir | f DAVE TISK¢ 
7 
. ‘ { +} . ss. 

TOO 1} if h if IS t} ll I! | Til ' Dut the ," it e Tit {Ti ‘ «bl ACCOLLTI | 
ab . = } +} tes 7h: ‘ roth : i fy)! rt, : 
et] i) i\¢ : ‘ ict ies j | PTITIMi Gl ‘ ~ ~ } ie 

' 2 @ ‘ 
‘ ; i . . ; ’ . ‘ " ; ; e " *y he ’ ; 
~ = *§€ ) ; i ‘ ‘ (°C LET) ‘ ()i Siok a } i (*T 3) i ' 
’ } ‘ } i ’ 1 
: ’ ’ ‘yf ¢ " st : . : ‘ » ; . 
| ‘ if cl iis "Lee itt wise Tt) ‘ais | ect , «t { 't Pe. at (ié eo 4 


portion cy? rhe record 


ly) The cnse of fy iset . 1] » ee la.. ebeded. prosecuted 
by Goodnuow as assignee of the -Tlomestead company for the 


recovery of part of these same taxes, the aefense of voluntary 


“~ ’ | ; : ‘ ; 
Dis" ent Having veel Peiried iP di the case of HH, lead 
, , 
/ ‘77 gs | iy ' J eiTed is Autnoriry eit 
' 
Supreme Court of } 1. Very ritity \ vel oOKING the avove 
hore paral ipl oy; f ODIO m@eittt sii\ TT) rry ir’ cine 
, i 
ce mon. Dpnee ahh: 

We have looked in vain for anything in the statement of the questions 
involved or the opinion of the court. wil h tends to show. with anv degree 
7? . 
na if certainty, that the right of the plaintiff to reeover the taxes paid was 

hn Lie Cast 
i. a : 

Lod more stranvely still. In the subsequent Case ol (foodnou 

, Shee? i4 I : \eporter, 54), pbeing another case avcainst 
a. ; , . : 

; " ¢ a 4 "| . j + ' | : ] ry 
plaintiff in error and now also pending here on a motion 
1} i 
" similar to this, after having discovered the oversight in the 
‘ ' *. ¢ .* 
‘) \Niloulton Cais. i i. Sard): 
since thy decisions 1T} (Joodnow Ss . V i¢ . we cannot follow the decis- 
, (Ti 1} lmra Home wh; aod f‘ompa hij i i) Mon ics Nariqation ae Railroad 
e ¥ if ft, 
? . : 4 ,* 
Bit pesStion -oFr VormnrTary pDaVmMment NaVving heen TOUS CIsS- 
a . : . 
as pose i, 1f became necessary In that case to dispose OF the 
: = ; ; | : ; - } 
irthner aderens rened on, That the Claim Was barred D> the 
‘ , 


sew York statute of limitations, and this involved the real and 


On sive question, wher and / qid the cause of action accrue, 
‘ 
lL, +] — a iat eeE 
. Lee it ‘>i PLiGodT} rous MisC LSA! : ' > CTTRINCGS, 
\ ‘ =. | P ‘ . . : ’ ‘ ) 4 7 
Ve do not think a cause of action accrued upon each payment at the 
‘ 7 
‘ ‘ i. ‘ ‘ 4 ¢ : . 
me it was made; nor upon all at the mi ie last one was made. The 
mplied promise upon which the action is based, arose by reason of the 
ircumstances. See Groodno :. Moulton, above cited. One very impor- 


+ " =" " a ’ * " , _ ‘ ’ " " She | 7 : 
tant circumstance was that the tith Wis i) ved In serious ltliwation 


’ 


terminated in the defe nts favor until 1873. We do 


Vvnich Was not 


not think the defendant's implied promise could be regarded as absolute. 


a. = ‘ ;, 77. } 
lie certainly neve promised Loo DAV LIEN ixes in case the title should 


armen 


edi to be in the Iowa [Ilomestead Company. and no one had 


’ 


‘ : a . . ; ryt 
uppose he mtended to mncur any such lability. he mosi 


.% ; : ) ' , a ‘ ' } ; 
a e said then in regard to the defendant’s implied promise is, that 
4 gar] ’ } ryy i} ; } me 17 ry? ‘7 | : ' 
LSet i ae inet’ t " at ‘i in rie’ StU) it WAS nol CNnrOre i pie UNL! 
} ‘ . } . 
nve} y had happeri VW i hink that the cause of action did not 
' . ‘ ‘ — , 4 . ; ) 7) anes’ 7 
‘ Lt] F' lial ri; ' «ht ‘ei ‘ti Wii a Lie Liki Wiis AG 
gave | ' } he cig] nin 
. 7. , 
. ° : 7 2 . ” : . 
‘ if ‘ ; is } ~ 4 = ’ ¥ Tre rop pal 4?) 
w ’ ’ ‘ : | ’ yy)? >» % ' 4 
CSLCAU COoOTia y GY 
: a 
' + " \ : ; +] a ‘ . 
it if Wiis Hl 
‘ ; } \I " \ ’ > 
) ~ i ics nvicn \ 
: , ’ ‘ , | _ 
\ " ' ™ § ~ i ; ~ ~ me ot he " ! 
‘ . 
\ \ : \\ smTsaty ’ " / 
» . : ¢ ~ YT 
; % : 
’ _% J , i] j 
+ i - 
; \\ ps | ; get ~ on) 
> 
; 
' “ ~ ’ | : | ~ 
~ ™ @ : im *F ’ ’ ’ ' F ‘ 2 , 2 a ‘ ‘ 
em, § . ' 
1 ¥ 7 : ' " ’ ’ ’ ') ’ : : ‘ ; = ry ' 
J ‘ 1 + ; ~~ ‘ | \ ‘ 5" , i~ 
! { ; ¢ ime) mira ‘ ‘ ue | tf) ~ | 
i) | P ‘ . - 
7 ' Cran ' erro i] : = mrrieiha Th I Pisce ns ‘ ititl 
} . } . | 
+» ; +3 4 . : " " ’ ' . , , " 4 , 
Oh AL USSUTLICCL LTHLDILTCCd DPOTIS resuiting LPO trie pay Clit 
bad 7 
+ " ‘ : ’ 
y the Taxes DV Dis assignor., it LOWE Llomestead ( OTR pany, iis 
, | y sa 2 « — - ’ ; ’ . ) + ‘ 
rney (ror Vear to Veal ecatne adue, Under CLAIM ANd DEeLIE!] | 
| i P ; } 4 .* % 
cs > 4 . : . , * ° 
ownership by It ¢ tiie ands on which theyv were patid. 


' : . : ' ‘ 
PAY . i’ piC’aktis rf ’ iil \? OT mssulniihyg (> te 
; ; +] : | } } : - ’ 
‘ 77 ; 3 | ’ : 's € ‘ : 
party to the suit, lied a pleadins nh woe tT niewved Tha 
‘ ) . ; 

‘ : ’ . . ‘ >} ’ 3 4 ’ .* 

Sirvk ! hte ce *\Vael eae ‘ ries i] | i irie*y wer (Tui i 
" ’ . 
' », * - . } 
| it “<q? \ ‘et La ‘ \ ~ { 4 Tid Coewwil \\ = Pht 
¥ 
: > ’ a 4 ’ : : ’ : : +i ' i ~ 7 ‘ ty ’ ’ 
x : 7 & . * * i 
“~ i \ ;\ ~ \ {tw ‘ . 
> 
- | . ’ . % ‘ . " 
, His ans UAT, 
’ ; ’ 
> nn . 4 
" , otgat : ' ' , ’ ‘ ' : . 
f .' “=i : t*? | r tRNA Ny ~~. } | > ~ 
. es» . . ¥ ’ . ; 
Li med in said pet VN ' Y maid bv said lowa lLiomests har 4 
" 

4. ' i=, “i MDT >. ay sit be rhe ’ ‘ ana sald defendant ~ rhe) ’ ->' 

, + ¢ } 

: ere’ ii 


to the Suprem (ourt 


ver court for another tmal. 
rmer answer, which he 
? 


\ re. ner 
,* ‘ 

. . + " 

xpress or lmpiled, In 


] rp’) ree ; Ty , 
: } er aa atl ALit? 
" 
> * ° . e 
~ it til ~ (> ' 
; 
e + . 
7 | | \ | t 
o : 
- y + 
i ; { > > . 7 7 
. : > 
, 
‘ . : ’ 
‘ s & ‘ 
. ‘ * 
: 
. ,* ~ ; 
* ' 
~ 
; a) Pher¥i 
. 
‘'_ ; 7 : - = \ 
> : ‘4 : . 
" 
: .) ® ] . — . 
stat e ' ; 
: 
' . 
S « 
, : 
'»} t} | iy ri) : uit) th) 
i. qper' ed ‘Viti it 


> 
¢ * ¢ > é rt. J 
e*T¢ Hail Briet 2% ‘ 
. ' } 
a 7: > * * 7 
* ; a 3 .- “at 
+ Ps ~ To9% ’ ‘ 
t { ‘ % 
d . *5 . .% 
: ' ™a Oi r ; é 
’ — 
: . : 
mS : 4 ' 7 . 
* © 
mi @=LALEeS ise ri 
, ; 
\ , ; a 
* & 
bd - ’ ry) ’ ’ 
e Ch De) 


’ 
2 
‘ | } ] ' “aT } ; ’ thy \ a. 
A. D. 187z. and 1 cle ere yas and Is against the immunnNy 
i ec | (it ndant 
: ; | | ’ : ¢ , ; ; , > 
Am 3 Tu er cel ed and ordered to be made part of the record 
j ; bas ; : "| Toh ' 7; ‘ . 1 " : a . 
; ‘ | iy (it e’iiti«t! ™ «tl _ , 7 il (] Ol) ‘ it HmeaATInNY iil Nel ii cause, de 
. : , . 
i* : ‘ <i meq Tiitt i ’ 1 ¢ | ‘re (| ¢] Lire ‘ ALTv and (if mand. because e 
} : | | ‘ ‘ ‘ ‘ "TT ry ++}; : 
iis iS Claimed, U! aneved OL at n not having accrued within six 
— } = _— lis meat ¥? + +} aety } i 
~ IMeaILALeLV Dre y f nmMenceliie LOL Lbe ACLION, Was DATTeQ 
‘ ‘ 4 ‘ ‘ ; . , : ‘ + ‘ ; ‘ .% : +i 
I eP NeW } sla oS Y bLiIgns. ana Leki oO determine whethel 
. . ‘ ‘ 11 } ry i ' ,patfort rnctsf } | i ' 
{ if H ‘ > ~ | ‘ i i i Lich it «ai ebiiti PieCessa ” ear «aes iif 
« . " ‘ +} | ’ 
+] ‘Fi at | : ' ~. i} rive (Court +) | Live { nited SLALES. 
‘ a > 
| ‘ “i é * fy ih . i ; i; Wo x \ mvdgarhon and Rea 
a 
i final de ition of the question therein decided, in 
‘ ‘ ™ : > + ' + : 
i@r to adeve;r!i rie ynen tl | ! i. muse OT action act rued. and Lila 
. } 
mn ners vas } it said decision was not a final determin 
’ ) ’ ’ . . . } 
Or Sa if ‘ Wa ind IS aVALNSI in IINUNILY So Cialniiie 
> 7 } 
i ~~ * t rift ~~ « at ~ i 


Was ata? | 


‘ ’ ’ * : 
se coming up fi na earing this h day of June, ISS4, the 
; ry} . ' 7 r) ' »f ’ nel thea dat lenny j rr 
| bi] L chp piead : V DIS ALLOTHeY, treorge ci iit tidd LHe GeLenadani OO] 
i 
L ‘ | / . see i ; | | ] yi tt? 2 
Sry kK ey) ' ‘ Hi twiilf Pils : i>] yy titee Lise heii citiiy STPLTT) iif ' 
Hment of inal ti I 
thi 1 ’ | ' MilheY ‘ (if rice cil ii iT if lit Ti {ii % i] ist <A ' Lilt court | L\ ne 
: . ‘ . ‘5 } +} : " - +) } 
lu nsidered the same, tind the issues in favs 


is r of the plaintiff, Edward 
inow. tis therefore ora | 


‘reed that plaintifl 


pitiwall 

from and of the defendant the sum of ten hundred and 

ninety-two and 61-100 dollars ($1092.61) and costs of suit, taxed at one 
‘ 1} - , - £65 . 

hundred eightv-eight and 15-100 dollars ($188.15). and this decree be and is 

. ba. TY) re " — ' 1 1 tihea i] ‘"Y r Toe! ’ le '} : mth hyo if 

iif etry rlicttit a strc si °° i (oti crit LOLIOWING ied PSLAL it SQTTT : tictil 

of the northeast quarter of section ZY. township S92, range 2s ; the northeast 

quarter of section 5, township 8S, range ZS; the northwest quarter of sec- 
7 } 1* | +4 hin ~ ; 
hion iY. townshil ran 


range 27; the east half and southwest quarter and 
northwest quarter of southwest quarter, and the southeast quarter OT Sec- 
tion 7, township 90, range 28, all in Webster county, lowa, from the date 
of the decree below, to-wit October 2. 1883. and that he 
execution, and t] 


have a special 
that said real estate be sold thereunder. acconding-tedaw. 
and if the sale does not realize enough to si LIST) this decree and costs. 
’ ’ leintif hy 1] hee! (To ral ea tT | ‘ ti bali ‘go 
: rica ae iaaé + : ‘ ; «ti ' . «ti . 
nen p yntill sh li have i general execution Tor the milahnice 
¥ ’ , 7 
LRG \I i \ 

The record presents two tederal questions, either decided o1 
lecisi which was |! surv to the decree rendered by 
ait ePCISION OF tit Vis CeSSil re GeEPee PeCRAC 
ait SHDreny ( lite {>} ro \ 


7: Hirst—W hether or not the pela ntitt in error was entitled 
to immunity from the demand of the defendant in error. “nder 


, 


Au fj beCsion ana judaqment Of if , Simei Cast’ ot He neSTEAA 
¢'- 
4 Daal - iy..vi ~ « 
i , (pany rs. Vall i] Railroad. 1 \¥ fi 3 153. the eonrroversy 
;° ‘ ‘ 
. " a ‘ . ee ‘ 43 : ’ ° } . 
x therein having ecn,. as prea nm error Clalms., and. AS 18 
(i rile rec 1?) his answer. pbertween eit sine parties, anne nHpon the 
~ i 
ey San } ' } 
Suinie¢@ sue, and TO! the Siiliit (lel indi, and the decision and 
judgment therein having been against the validity of such 
ij mana. 
it ‘ / Lhe 1) untiti ll) erro med tnmunity rom }i 
i ’ 4) ° P 
demand of the defendant in erro use OY fF tHih / 
r) 
f . j his rey The is rH . [D) . V f 
; 
/ \\ ; | HS] tite tf i, 1] ' f} la hs rrye 
; } . 
ft auction acerued eve iufte Of suld decrsion, 
nnd Was, therefore, at the commencement of this suit. dbarred 
' Ty rive sraru¢re ()} MMirAtions Oy] eat ~, | bE 7.) New VY ork. 
Phe dec.sion of this question, and the necessity therefor, by 
; . . : 
the Supreme Court of lowa, are thus stated in the certificat 
: , a oe | 
found on page 116 ot the omginal record: 
ti —_ — 
l‘o determine whether or’ not it was so bound, it became necessary to 
1G } , , ’ : : ‘ , Baal 
~— decide whether or not the decision of the Supreme Court of the United 
an SLatles in’ the case OL Sanew | fy. Wolcott against the Des Moines Naviga- 
a ron and Railroad Company iris a fina let mi pation OT the (je stion therein 
if - , ' 
7 decided. " . , And our decision herein was and is that said 
Bt decision was not a final determination of said question, and was and is 
[> wai . . . ‘lai “l j . , , od oti .* aA sy P ‘a 
against tne Immunity so claimes M fli } Our seid decision Tilmee ial 
id ahi ue rynination iris not final 
rt 
if 
al 
‘ © ‘ ° 7 , , } , ‘ p ’ ' . ies . : ; , 
. lt is not demed that the piea Ol rormel adiudi ATION Was a 
@ 


claim of immunitv under an authoritv exercised under the 
('nited States. and raised a federal question. but it 1s insisted 
that the decision was not a decision against the immunity so 


4 , } . 
claimed, and that Stichlh a deeision was not necessary to the 


| 


decree rendered tor the rensotl) that. us 1s maintained. there Was 


another issue in the ecuse upon which the decision might he 


+ 
Se a Te . adi ee 
SPRY EremeMesesnnttner seme e- semester tn a pear 
ek 
~ 
Meeks is [hakdte AM Upotl I ! CIecCcPrer Cutt r muamtained 
‘ ’ 
i 4 ali (i i e=~™ >] rive tue : ; | Pil 
\ 1 4 ino . | . . 
Whether or not this positio is maintainuble involves two 
> | , 
(itl “| (ors fi f \\ | |e} ’ i>] riceT rive t isi Vils 1T) tact = ) ale 
| , 7 , 
fiers Liidi. j \ I ‘ tT) : ] ate! rine i*é Vils Hiri silé a ore! 
question Upon Whlel it tight have UCenh SO decided, 
i \\ , , = . . 
j v.— Was if so decided tis clear, both trom the Opinion 
. ¢ titi t t | t ' 
ind the certineate, thi: is not 
- ‘7 . a , 4 , i : | 
air (>) i] ta) ‘ ' r a] \ rycile Tees Trisil Tine (eCTSIOnN mvolved 
rhe question, whether or not the act ol claiming the benefit, as 
, . ; : 
COnsSIderation Tor an Mpiled Promise, ail thi adjudication, of 
> \ \ | er . . : | ‘ 
ne pavmentS made Oe ne adjudication. ane Which wer 
hereby aqqvudged to have VHCCTE FOLMMdTY pavinents, ana for 
that reason not recoveraubie, COUT Ob BOTH PrINCTPLe Of rela 
i 
; " . . , * 
ind ratineation be made to obviate the effect of the adyu 
} 7 
CAtTIO I rer words, whnethe Or not the WNVenLOUBLY CON 
tT % ; 1% ; : ; ; i ;% ha | } " n -~ ’ 
rived eV iii} med Prontl sd? C*CDTLL TS r( StipDpPorret Vy ff COPSICLEe] 
: : 
7 t | 37 ; vs j | } ‘yet cy an } rif | | 
abLit? ' af tict* rears yaa oe cltitt Je Po (} fist] 1‘ j i) Creiute <i 
y r\ 
sb ‘ 1] " " 
+ Tie Te eLen rit? rif eh tit? tie ‘ } rive (>i) riiadil i i{ rred Td) 
; 
‘he " he \¥ ‘ ‘ ’ 7 7% I") » * ’ lone } } an ’ :7 Te 
ne Cast eTore us s pecullal w/? ACL GOne WaS SUCTI that Il NeCeS 
on ie : . } ‘ >- | . : 4 ‘ ‘ . R " ‘ " 
sarily inured to the defendant’s sole benefit. Besides, the circumstances 
" ] 7.) j 7 : j . : 4 ‘ ’ ‘ " 
under which the act was done, sho ild not. be overlooked. Che defendant 
’ * . A ? 
negiected the payment of the taxes. which was a duty of public concern 
’ ' : ; ; ; ’ 
He allowed the plaintiff ‘s assignor. under an honest claim of title to the 
, ee 1 } , ' } 
land. to discharge Lhnis Gaulyv Tor several Vears In succession. Now. while 
the plaintiff is not allowed, by reason of prior adjudication, to set up 
_ 
Thess TACTS G8 a ~ dite f Crea: peetoeial / air pe fr oT dete des if 
the, maAY He Coy] Site req. VV ¢ | bitik. ‘ey CO NeCTION ‘Fi ti titi fheat ait ae 
ré jdant has since claimed tie benetifs of the paunients as sufficient to rende! 
, 1 - } ' 4 ; stiti vent " ' 4} : + seal , 
such Claim oT benent, a ratinecalion. If 1b oLnerwise would not le 
a ' ; af ] 
What the Supreme Court of lowa must necessanly have 
} | ¢ a | } 
OnNSICGeTeCCL ANG DUSSECCL | Wiis Wii rhe or nol rhe HssuMed 
s° ‘ 
nivawlilo s sumcment consecration To rare and sup 
} } 
ae) cin) i} imal PPOTMISe TO pM ity wsstuimed depot, not ony 
’ ’ ' ; : ‘ ‘ | 4 } 
barred OV The stature © nitations, but that had been already 
’ ’ . 
Lad} rt OY This cCouUl ee / (ff fet ELL ene dome i oe A 
A eal 


bot) 


with the words, “our decistot 


’ 


; leciided. ~ rrisil a) thy calle uF 
\s already shown this, had 
Sis a Wiis so) Pe'riitre rd) rive cpiie 
bis SS7RTTIYS Ta) ia oly tiie sr TT 
sf ‘ j gee & j airy 4 
} ter fil I hie j si f 


bv Goodnow, either by way of 
j 
i _ repry, é eins eis j 
: ' 7 
Lpbetede tha (TISCOVETY kind yy SO) 
+7 errr?) ’ To. ‘ th) " ry) , 
t ‘ i} tilit ' ‘ i tpPa? ' 
: 
' ° 
(°c oti i~ i it} rive sii ¢ ry sE TC?) Wi 
r > 
. ditter rit puestion.,. | 
’ 
j 7 j / ; gyi 
. j pre 


OnMMIOn., ASSUIMNCS That a vweMw 
(;jo0dnow in repiv to the pl 
ungwuag 


The defendant pleaded as one of 


' 


: 


iff’s right of recovery is barred bv a 


dication in the case of the lowa Home 


, *; ’ 
gation and Rai mad ¢ IL 


pany, Tepol 
plaintiff replies in substance that 
made an adjudication in that case 
LAXeS Iti question in this case, vet 


right of recovery has arisen since 


mlhnunitv so claimed DY at rend; 


’ 
7 , : * : 

1} " Ciraiihne a LPTLCie I thie 

; : ‘ } 
DPrOIISe TO ave’ PoOoDeCE 
’ 
’ 

‘ oOur?t mms Trrtiye ryrpsacte 
This question, Col udes 

’ i™ ettidi is auealn I thy 


, = 

mead, without revard to 

a i , 
estion or ground upon 
e been, and in tact was 
PyPCvTLL Ise 
’ ‘ | 
\ MmM’CT? atl isstit = te 


i*¢t re \\ PPOTnISG Wiis 
1 ; . 
‘ , ‘ 
and was not plead 
" "So ’ ; ; Tyr? 3 ’ 
i it (>i itis prey tithit t}i 
ret . 
[jt COoOuTT Having 
; hry) Ti + ry The mT (> 
‘ ’ 
[ ct) Libro Mm TeCHaant S 
ry is ,\ a 
CCL iti Was 
L” A Li 
+ 
a, 
j . 
. » | 
¢ Tirst paragraph oT tii 
i wan 
, ; 
romise Was piead DY 
. ° 
rmer adadypudication, using 
’ ! Tes ‘y) ; ry t tive ry i! 
t Lei eises t «l Lf ; chilli 


be coneeded that the court 


“a right of recovery for the 
on is not barred because a 
e. The fact relied upon as 


ants habilitv to depend upon the time 


Sa Oa 


. . a ares - 
ji ll a tae ts in cape Page Rib sang iSite. ee, Bo ee U.S as: ‘g a Bele ae a Bg A 


riving such right of recovery is that the defendant now claims, as he did 
not then, the benefit of the payments made by the homestead company. 
The i“”act 18, aS W ili by SECT) br reterence To the rt cord. pages 


i 4 that plaintitt did nothing oT the kind. Phe S woroa 


Strvker Cuse, ferred to 
in the statement. the detense of the statute of limitations 
turned, was, whether the cause of action accrued at the dates 
of the respective paavirnie nts of the taxes, or when the question 
of title was hnally determined by the deeiion of this court 
iis hy tween the claimants respectively, under the so-called river 
land and railroad grants, and, if at the date of the final decis- 
ion of that question, whether or not the decision in the cases of 
Wolcott and Burr, 5 Wall. supra, was such final determination. 
How the question assumed that form is shown Ly the extract 
Prom the opinion i thie Cust copied into the forevoing stute- 
The eourt having thus im ettect made the que STiOn of detend- 


ot “the termination ot 


Lilt htion ! . Ww his tha tit! Wiis adjudicate 7 to be Wn le- 

rmendant, 0 fe ahd per ~< mestion as shown bw the 
| 

certificat as oa Vi wotTed, Ul : Vn : the case and defend 

is t\ s whetl r nor ti qeciion of This 


. _ rT ' i ‘ te apm. 
g 
. : 3 . ? ‘ a > 
? bt Fhe 7 ~ : . : 4 1) ch Cae at ’ ~ 
\ \\ ’ ( ~ : ‘7 rT. . i} >? iti r\ ‘\\ j= 4 ‘7 ci 
. } + 
r the shirute of tutions, vet The ultimate and essentia 
a : _ 0 +) 
POUT pon Wi mh the Cialm must be allowed, 1 at atl, Was 
: « 
nat, according to the Troe tmterpretation ana effect of the ah 
’ 1 f , " : yy} ’ ee? a ; " ‘) | at , there} e ae 
whe? 1?) eit CHSeS TUS nuAmMed. A CnUSt ‘> secrion ThereDbyvV anda 
; . ; + — j . } j + " . . _— . 
tf that date uecrued to the defendant th error, 


L | 


Viaintift in error maintained that the decision im _ these 
euses was final, while the court held that the question was not 
finally decided until 1875. meaning in the cases of Williams 3 
Baker, l7 Weall., I44. and // / f pany 8, Valley Rail. 
road, Id., 153, and, so holding, necessar I\ held that the action 


was not barred. From the contrar holding it would have as 


necessarily tollowed that the action was barred. There was 
ho question requiring a construction in any respect of the New 
York statute of limitations, nor was its upplication to the case 
dependent upon any controverted fact proposition The 
real and only question, therefore, Was, whether or hot the 
decision of this court in the Wolcott and Burr cases was fea! 
in such sense as that. according to the rule or doctrine laid 
down by the Supreme Court of Lowa, a cause of action then 
acerued., That decision Wiis reach In causes To which, Dy inter- 
vention, the assignor defendant in error was a party, as will 
be seen by reference to the record, pages 88-100. That the 
homestead COTLP MATS must be treated iis having been il party 
to the Woleott and Burr cases for the purposes of this ques- 
tion, 18 turther evident from the tollowing taken trom the opin- 


— 


ion of this court in Wi/liams vrs. Baker, 17 Wall, 144, referring 


tO al complaint ot collusion between the partie sn the W oleott 


; ; , 
and Burr CHSCs, and the claim Tnat for that reuson if should not 


- 
/ 
ee oe 
oo 
od 
eer 
a 


be treated as an authortative adjudication (on page 
The Court saves 


: } «a > . 
he taste and legal competency of 


We must be permitted to question bot 
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here is In the record of that case as remains in this court sufiiment 
answer to this objection to the opine . morety 1 the (ae tn TAGs 

+. . , ‘ » . 7 + " 
is The writer of this Opinion, Lhoug ' a member of the court. cs 
clined to take any part tn its decision because he had been of counsel fot 


the navigation company ina general way, and did not Know how far he 
might have been engaged in that case. But when it was submitted on 


printed arguments on both sides he saw at once that the legal propositions 
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postponed Tor over a ve ir.and several ATLUMEeEHLS Wer submitted Im Tavol 


1ne Tal road compan ¢** hy\ ea lyle ie nyse] (dil thas % j yuestion Maw nndei 
Th and an order was made inviting all parties interested to do 
Si) It was after a full consideration of all these arguments that the 
cle li Was cle But Lnere Was an additional Securicy that the eourt 
would carefully consider the question, in the fact that there was sub- 
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It is respectfully submitted that upon this point the case 1s 
within the principle of the following decisions of this court: 
Du passeur rs, Roehereau, 21 Wall... 130, in whieh on error to 
the Supreme Court of Lousiana this eourt t ok and exercised 
jurisdiction to determine whether or not, upon a question of 
the order of priority of lens, the decree of the state court 
to ‘eclosi ne a mortvage, acct rded (iue foree and ettect to a 
decree previously rendered in the United States cireuit court 
for that state foreclosing another mortgage on the same 
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premises - and in kimbry Ps, / “ilmer . = Supreme (Court Re- 
tan Ge 3 AS : oe ar: aie : ] — 
porter, 20, 1D which it Was held that this court mignt, on error, 
rey ieW the judement ol the suprem Court ot ( ‘onnecticut 
. . . . ¥ . ” . : " } 
ChHyomine the eolectiion of au judgement! rendered \ the 
Supreme Court of the District of Columbia. 


While i 


» terms the certificate 8Tates the question ro have 
been VV hether or not the cli CISION mm Th W olcott COSC Was a 
hal deelsion ot the question OT titte, il is obvious that if 


could only have been, whether or not, upon the theory of 
that court as to the nature of the implhed promise and the 
condition upon which a suit could be brou 
decision of the question as gave to the detendant in error an 
immediate right of action upon it 

The defendant in error having been a party in such sense 
and manner, certainly, as to be concluded by the adjudication, 
the decision was necessarily tinal, unless and until in some 
manner reviewed and set aside by this court, of which having 
been done there is no pretense, ‘The Supreme (Court ot lowa 
must therefore necessarily have held that the question of title 
was not one of the questions de vied In the W oleott and 
Burr cases, as otherwise it must necessarily have held a cause 
oO} action to have then acerued and LO) hay c been barred long 
betore: the conimencement ot this sult. The question therefore 
in reality was, whether or not the question of title was decided, 
and not as to its heing or not being final. Hlow long must the 


detendant in error have waited to find out whether or not the 
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SUPREME COURT OF THE UNITED 
STATES. OCTOBER TERM, 1884. 
NO. 960. 


JOHN STRYKER, Plaintiff in Error 

On Error from 
Supreme Court 
EDWARD K. GOODNOW.,. Defendant of lowa. 

fe ; } 


D ie 


PO OR ES, 


C. H. Garcn, for Plaintiff in Error. 


(FEORGE CRANE, for Defendant in Error. 


Rep!y to Piaintiff's Argument on Motion to Dismiss Writ 
of Error. 
l. 


This court has already held that the question whether the 
ands were taxable for 1861, depends upon the meaning and 1n- 
terpretation to be given tothe revenue laws of lowa. Such 
being the fact. clearly this court has no jurisdiction of this suit. 
For even if the state court committed an error in construing 
the state statute, or disregarded or over-ruled other cases decided 
by the same court, still such errors cannot be corrected by a 
federal court. The adverse counsel refers this court to the 
revenue statute of Iowa, and to a number of decisions thereun- 
der, by the Supreme Court of Iowa, to prove that the lands 
were not taxable for the year 1861 Now these are all matters 


RES Be aE AB NN ES EE 


ee 


Oe NGied: 


of purely /oca/ /aw, and if the decision In this case 1s inconsistent 
therewith this court clearly has no power to correct such error. 
The very references made by plaintitt’s caunsel demonstrate be- 
vond all doubt that the taxability ef the. lands for 1861, was 
dependent upon the statutes of lowa.and the decisions of its 
courts. But this courts jurisdiction doesnot depend either up- 
on Iowa statutes or upon the decisiops,of Iowa courts, hereto- 
fore made thereunder. These statuteseand decisions can neith- 
er confer nor take away this courts: jurisdiction. If they had 
been precisely the opposite of what:they are, this court’s 
right to take jurisdiction in this case would have been precisel\ 
the same. If this court ever holds in the case at bar. that 
the lands were not taxable for the year 1561, or the last ten 
months thereof, it must base its decision, not upon the statutes 
f Iowa or the rulings of the courts of .lowa; but upon some 
federal ground; upon some treaty or statute or some authori- 
ty exercised thereunder, “Now as there is clearly no such 
ground, and this court has no shadow of power to hold the 
lands exempt from taxation for the year 1561, it follows inev- 
itably that it cannot take jurisdiction of this case. 

Assume for argument sake that in the case at bar the state 
court misconstrued or disregarded the provisions of the reve- 
nue statutes of the state or refused to follow its former decis- 
ions. Stil what difference does that make. This court has no 
power to review the decision of the state court on any such 
ground. 
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‘To give this court jurisdictior, it must afirmatively appear 
that the state court decided that the lands were taxable before 
the 2nd day of March, 1861. ‘There can be no other pretense 
of a federal question being involved in the case. The counsel 


for the plaintiff in error refers to no other ground, 


It is certain that the state court did not Mn fact decide such 
question. All that that court decided was that the defendan! 


. 


in error having paid the taxes for the vear 1861 in good faith, 
had a right to recover them from the owner of the land. In 
comg this the court simply assumed that the taxes for 1861 
] = = } omic , Pr ' ‘ - } ‘ | , ~ 
were legally und validly assessed upon the lands. But there is no 
presumption that it ether held or assumed that the lands were 
taxable before March 2nd, 1861, nor was it necessary for the 
urt to so hold in order to render the jude oe 
court to so hoid in order to render the judgment that was pviv- 


” 
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The adverse counsel quotes extensively from what this court 
said in the case of Litchfield vs. Webster county, ror U. S. 774. 
But the quotations are all conclusions drawn from state court 
decisions, and the provisions of the revenue laws of Iowa, and 
in a case appealed from a federal circuit court wherein this court 
was required to decide all the points raised, of course such quo- 
tations have nothing to do with the question now presented to 
this court. It makes no difference what the state court has de- 
cided in former cases. . It makes no difference what construct- 
ion this court has heretofore given to the revenue laws of Iowa 

—the jurisdiction of this court in the case at bar does not de- 
pend upon such maters—but simply and solely upon whether 
the state court denied to the plaintiff in error a right or immu- 
nity claimed under a statute treaty, or authority of the United 
States. The only immunity claimed in this regard is that the 
lands were not taxable before March 2d, 61. This immunity 
was neither directly nor indirectly denied to the plaintiff. Neith- 
er was it necessary to do so in order to sustain the judgment of 
the state court. For the latter purpose it was sufficient that the 
lands became taxable immediately after the 2d of March, ’61. 
The lands being taxable after that date the implied promise to 
repay the taxes thereon was based upon a sufficient and valid 
consideration. The validity and adequacy of that consideration 
Was the only question in this regara that the court was required 


©) puss upor. 
IT. 


The counsel for plaintit? in error, to sustain his second point, 
refers this court to the case of Chicago vs. Robbins, 4 Wall, 657 
and a number of other cases founded upon the same principle. 
These cases areapplications of the familiar doctrine that where 
a person is interested in a suit by being ultimately liable therein 
and has notice of its pendency, he shall be bound by the judg- 
ment. But this doctrine has no bearing either directly or indi- 
rectly upon the questions before this court. We shall not con- 
sume the time of this court in examining cases so utterly irrel- 
evant. 
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Should it become necessary the defendant will be able to sat- 
isfy this court that the judgment in the Homestead suit was ren- 
dered without any jurisdiction over the case, and was therefore 
void, the want of jurisdiction appearing upon the face of the 
record. 

GEORGE CRANE, 


Attorney tor Defendant. 
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RICHARD B. CHAPMAN VS. EDWARD K. GOODNOW. l 


a Pleas mn thre Supre hie (Court of lowa. 


Be it remembered that on the 17th day of November, 1883, there 
Was filed in the othee of the clerk a) the supreme court of lowa an 
“abstract,” the same, together with the endorsements thereon, being 
in the words and figures following, to wit 
K’ndorsed : “ Received copy of this abstract, this 30th Nov. 


. 


1883. Theo. Hawley, def’t’s att’y. 
Supreme Court of Iowa. June Term, A. D. 1888—Des Moines. 


EpWARD K. GoopNow 


fF pDWARD in (.0O01DNO 


a. 


. , . No. tree 
SAMUE] (; Wore ff . 
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hic 


Epwarp K. Goopno 


Wa. J. McAnprn: 
Appeal from the judgm« nt of Webste distriet eourt. 


George Cran . for appellant. 
‘Theodore Hawley, tor appell e, 


A pp llant's A netract 


. . 


On the 5th of August, 1876, plaintiff filed his petition in said 
cult court ot Webste r county, SLALING his cause of action is fol- 


Par. Ist. The said Edward Kk. Goodnow, the plaintiff herein, re- 
spectfully represents unto said court that the lowa Home- 
2 stead Company isa corporation duly organized and existing 
under and by virtue of the laws of the State of lowa; that 
on or about the year A. D. 1863 the said Homestead Com pany re- 
celved from the Dubuque W Sioux City Railroad Company, i COr- 
poration also existing under and by virtue of the laws of Lowa, a 
deed, duly sloned, executed, and 7 vi red by said railroad Coni- 
pany, purporting to convey in fee-simple absolute to the said Home- 
stead Company the following described real estate, that is to say 
The northwest quarter section five »), northeast quart r section 
1%. township eighty-eight (SS). range 27: east half southeast quarter 
section one, northwest fr. quarter an | west half of southwest quarter 
section # township Si. range 2{ ‘— ort! Cust quarter section .F south 
half section 9, northeast quarter section ‘eo township Ss}, range 25, 
all in Webster county, Lowa. 
Par. 2d. Plaintiff further avers that from and after the execution 
and delivery of said deed as aforesaid until the year A. D. IS/5 the 
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Par. 7th. Plaintiff further avers that said county has the 

legal right and power, and is in duty bound to collect the 

taxes aforesaid from the defendant, who was the legal owner 

of said lands at the time said taxes were levied against the same, 
and was justly bound to pay said taxes to said county. 
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the whole thereof is still due to said county from the said defendant. 
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k « < . _ 

} ’ ot +? i | i | ‘ ‘ ; t } | 
mMnaant or sala itween thnOUSANA | sand interest, and be made 
. ial 1; . ,) i] — | aoe Pus ;% ; ‘ is i] ‘57 | ¢, , ' 7 t} > . 
<i Sper hchh LITLE VIL Ubt MPLLILIS CIE SLULI UE am) Gee ibIVit, ALL iO] SUCTII {) 1c] 


Par. 1. And now comes the defendant, R. B. Chapman, and 
for answer to the original petition of plaintiff. Edward K. 


i GGoodnow, and the ame nlm lit the reto denies each and sii 
ilegation therein contained 

2. Said defendant further answering says that if said plaintiff 

ever had any night or cause of action against defendant for the re- 


tlt) Mm ofr monev on account or by reasot 
of the plaintiff's having delivered or paid said taxes to said county, 
such cause of action arose or accrued to plaintiff more than five 
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years before the commencement of this sult. and is therefore bat red 
by the lapse of time. 

Par. 3. Said defendant further answering says that the said Home- 
stead Company paid said taxes to said county voluntarily and with- 
out the request, knowledge, or consent of the defendant, and with 
full knowledge of all the facts and circumstances upon which de- 
fendant’s claim of title to said lands was founded. Wherefore de- 
fendant asks to be dismissed with his reasonable cost and charges. 

THEO. HAWLEY. 


Dd fendant’s Attorner 


ee 

Par. L. And how cones the defendant ht. b Chapman, aha for 
answer to the pleadings or petitio fil i by said county oO! Wi bster. 
in this suit, savs that said county ts not a Party plaintiff on the ree- 
ord, and is not entitled to ask for any relief in the character of 
plaintiff in this suit, and has no legal right to take advantage of or 
claim any benefit from the COM MmMencemenl ot this sult U\ the said 
Kdward kK. CGoodnow. 

Par. 2. Said defendant further answering denies each and every. 
allegation in said pleading or petition contained. 

Par. 3. Said defendant further answs ring says that all of said 
taxes mentioned in said petition were duly paid by said lowa Home- 
stead Company as SOOT as the same bi ime aue, and said at te ndant 
is no longer liable therefor. 

Par. 4. Said defendant further answering Says that if said county 

d 


ever had any right Or Caust oft action against efendant 
‘S for the recovery of said taxes o1 any pearl thereof, said Cause 
of action arose or accrued to said plaintiff more than five 
vears bi fore the commencement ol} this Sut, and 1s ther fore barred 


’ 

i 
bv the lapse ot time. 
Pe . 


Par. D. Said defendant further Lis Ww rin: sivVs that said lowa 


. 
Llonm stead Company paid said LAXeCS LO said COMM pany voluntarily 
and without the request, knowledge, or consent of the defendant, 
and with full knowledge of the facts and circumstances upon which 
defendants title LO said lands Was rounds d Wher fore cle fendant 
asks to be dismissed with his proper costs 


THEO. HAWLEY, 
Defendant's Attorney. 

Afterwards to all the foregoing answers plaintiff filed replies de- 
nying all the allegations therein contained. 

After said cause had been to the supreme court of this state. und 
reversed on June 3. 1881. the defendant filed herein an amendment 
to his former answer to the filings. ft which the plaintiff consented 
and agreed to make no objection Liecreto during the further pro- 
gress of this ease. Said amendment isin the words following: 

(‘comes now the defendant and, D\ leave of court first had 
and obtained. amends his answer herein, and alleges that in an action 
in which the said lowa Homestead ompany, the assignor of plain- 
tiff, was plaintiff, and the Des Moines Navigation and Railroad Com- 
pany, the defendant R. B. Chapman, and others, were defendanis, 
commenced in tlie district court of Webster county, Lowa, and finally 
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de.ormined in and by the Supreme Court of the L’nited States. the 
said Homestead Company, prior to the date of alleged assignment 
f said ¢ faction, in the petition herein asserted and mentioned 


ann ther things the right to recover of the defendant therein 
the same taxes, the recovery of which is sought for in this action. 
Phat one f the issues mad DY the pl adings in said cause and de- 
termined by the proofs in said action was the right of the 

Q suid Homestead Company to recover the same identical taxes 
sought to be recovered in this action, and that 1t was in said 

on determined, adjudged, and found by said Supreme Court 

| | States at the December term thereof for 1872 that the 


' Pe ye ae _ . 

“ALi Hiom«e <tead Companyv was not entitied to recover sald taxes Ol 
; . 

nv part thereol, which said determination and judgment has never 

5 . , ; , * , 

peel ITNanv manner set aside. vacated. or modified. but that the same 


urbner answerlng det ndant avers that the several CHuUSeS ot iiC- 
Ion Set | pin plaintiff's petition accrued more than SIX years next 
ie 2505 ! leClit O} this suit, and at all Limes since the date 

| taxes this defendant was a citizen of the State 
laws of the State of New York all 
based upon an express or implied promise, not in 


writing, are barred after the expiration of six years from the date 

nh sald causes of action si verally accrued , that the sald several 
causes of action set up in plaintiff’s petition are barred by the laps 
ol SIX years Irom late when the same accrued under the laws of 


the State of New York, and that more than six years have elapsed 
7 . tit uid causes of action severally accrued and the date 
or the commencement ot this sult 

March 13, 1883, def ndant filed an am ndment to his answer In) 
thes Words (comes now the defendant and, by leave of eourt 


id and obtained, amends his answer herein, and says that the 


question of title and ownership of the lands mentioned and de- 
seribed ‘in plaintiff's petition herein, a between the assignor of 


| 


plaintiff and defendant’s grantor, was definitely decided and de- 
termined at the December term of the Supreme Court of the L'nited 
ates for 1866 in the case of Wolcott vs. The Des Moines Navigation 
& Railroad Company and Burr vs. the same company, and reported 
nd Wallace. pages HS] and OS). 

THEO. HAWLEY, 


D fendant's Attorney. 


al L\nd afterwards plaintiff filed his reply, in the words fol- 


Ln now Comes plamntilf, Kdward I. Goodnow and for reply LO 
i. 


the answer of the defendant, R. B. Chapman, says that the judgment 
set up therein as an adjudication of the rights of the plaintiff is and 


was null and void, for the reason that the court® of the United States 
no jurisdiction of said suit and no legal power or authority to 
render a decree or judgment therein. 


einai ee 


~~ 
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Plaintiff denies each and every allegation in said answer contained 
and asks for a judgment as heretofore prayed 
GEORGE CRANE, 
Attorney joi Plaintiff. 


The following coples of the c rtifie: Lf under which thi lands in 


controversy are claimed by the OrTantors of the lowa Hlomestead 


Company were read in evidence by the defendant: 
GENERAL LAND Orricer, Feb. 26, 1868. 

|. J. M. Edmunds, Commissioner of the General Land Office. do 
hereby certify that the foregoing, on pages one to four, inclusive, is 
a true and correct list of the tracts of land within the six-mile limits 
granted to the State of lowa by the act approved the 
loth day of May, 1856, entitled An act making a grant of lands to 
the State of Iowa in alternate sections to aid in the construction of 
certain railroads in said State, being the vacant and unappropriated ’ 
lands in the alternate sections designated by odd numbers for six 
sections in width on each side of the railroad “from the city of Du- 
buque to a point on the Missouri rive | 
branch from the mouth of the Tete Des Morts to the nearest 


on said road,” known as the Dubuque and Sioux City (late Dubuque 


and Pacific) railroad, within the State of lowa, and they are now 

submitted for the approval of the Seer tary ot the Secretary of the 
Interior, ill accordance with thi I’ quirements of said act of 

1] the 15th of May, 1856, subject to all its conditions and 
any valid interfering rights which lay exist to any of the 

tracts embraced in the foregoing list 

In testimony whereof, | have hereunto subseribed my 

caused the seal ot the Greneral Land (the LO be athxed. fil the 

of Washington, on the day and year first above written. 

LL. 8. | J. M. EDMUNDS, 


f (ATILTICESN ECD 


of Congress a 


r near Sioux City. with a 


MOLT 


to) 


| 
mame anc 


CITY 


(Written in red ink on margin:) Making in the aggregate tifty- 
six thousand four hundred seventy-three acres and thirty-two hun-: 
dredths of an acre. 

DEPARTMENT OF THE INTERIOR, April 7th, 1868. 

Approved, subject LO the conditions and rights above mentioned. 

J. P. USHER, Secretary. 
GFENERAL LAND Orricer, Feh. 26th, 18638. 

. J. M. Edmunds, Commissioner of General Land Ottiee. do 
hereby certify that the foregoing. OT) pues one to two. inclusive, | 
a true and correct list of the tracts of land selected by the agent of 
the State of lowa outside ot the SixX and within the fifteen mile 
limits, under the act of Congr ss approved the loth ot May, LSo6, 
entitled “An act making a grant of lands to the State of lowa In 


alternate sections to aid in the construction of certain railroads in 
said State.” The said selections be lng from the lands of the United 
States In the alternate sections designated by odd numbers most 


contiguous to the tier of sections within six sections in width on 


is 


hts whi I) 


railre ads 


In the Cireuit Court of Webster County 
EDWARD kK (,OODNOW Q iW Bo CHAPMAN 


Now comes Edward K. Goodnow, plaintiff, and moves the court 
that the venue of this action be changed to the district court of 
lowa, in and for Webster county, on the grounds stated in the fol- 
lowing affidavits. 

} M. D. OCONNELL anno GEO. CRANE, 


, | thorne is for Plaintiff. 


‘TE OF IOWA. 
County of ity beter. | 


In the Cireuit Court of said Countv 


5 el elite 
j 


KFpowaArRD K. Goopnow vs. R. B. CHAPMAN. 


.* ¥ . as . ‘ f ‘ : ° ’ 
|. Edward K. Goodnow, being previously sworn, depose and 
“toh : 


7 } ’ ’ 

Sy that | Hiri i plaintifl tae eit above-entitied action: that 

_ . . + , > _ 
: lo D. D. Miracle, judge of this court, is, to the best of my knowl- 

" ] ne a . ‘+s is } +> ; —* e ’ tal | et 
cre ana eliel, SO prepuUdiced ALAMIsh NIC Cia | cannot obtain 

‘ sy Ff _ ] } +, . hy} +7 ] ly > is, : rss? a | *\* ‘ey 1, 

a Tir tLrhai Deore Mm. and that i CNIStence OF SUCH DFE hiice Was 


| not known to me prior to the last ntinuance of this caus 
KE kK QOODNOW 


I—1284 


ODNOW, 


° > 
a f 
\ 
! ay iit’ lil’s! 
. ] } 
0 tne plain 
I +] ‘} >," 
rey >] aitiy\ 


day of May. 
r transferring 
trial: to all of 


Liis cause com- 


| 
? 
‘ 


and agreed as follows: 


court on the 
and evidence. 


‘by stipulated 


+ , 
er admitted that prior to ft 
> » . . 
dant R. B. Chapman was t 
. 
ne D San 4 as, 
EEL LEU? "Ul it Ty 
= Turther (il tted that 
: : . 
‘ CVICC alc TSSCsSSe(] il 
(i tne SeVeriul ; MINTS OF T 
_ , 
ACU nad ] Wie | rt of } ~ 
, . 
l e frrthas aly 4 ; 
s % + 
: , 
ilhidis Were ! t ov 
* , 
turtner adi Ltead. ft t 
_ 9 
i‘ (Ie LIVered (OV el 1d) | i - 
: 
s mentioned in said Ex 
, , 
and LOOK Tronl sil 
’ , , 
mi over Lib AL Cie I - 
’ 
lH] mestead ( COLLIE DMI ’ I 
: , 
was tne owner oO: said 
} » enol — , 4 
itl i) ¢] \\ eete. : 4 \ ‘ 
} } 
suid defendant has ne\ 1) 
? , ’ 
bile rhnereol Lit as thy TRLV TLIC! ~ 
, 
Ituted a payment tor tii 


‘ . : 
t trom the said qerenaa | 


, -. 9 “a ¥ 

ip of said lands, but in 

: 17 ’ : } ‘ 
ownership iis Aiieved iil eat is] 


and that defendant knew 
cobipany ut the Linnie 
These facts are admitted 
| nothing else 

igned this Oth day of Ap 


Referred to and made par f 


For 1864, paid Jan. L6th, 1865 


I8Go, “ Nov. Both, 1865 
1866, “ Feb. 28th, 1867 
ae7 “* july Ist, 1868S 
1868, “ April S0th, 1869 
lsov, ~ Feb. 28th, 1S70 
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GEORGE CRANE, 
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Hiis 
’ 
mee 
ii 


he 
| ' 
i i 
- 
‘ 
i 
V4 
>>. 
"Lat { 
™{ 
: 
>» Ti 
” 


x ?\ 
i 
17 
| ~ 


CHAPMAN VS. EDWARD K. GOODNOW, 


t then read in evidence the following agreed statement 
PUTPOses of thie trial of thi above-entitled causes it Is 
lated and agreed— 
he defendant, R. B. Chapman, 1s now, and has been since 
(yt) CITLZe! and resident Ol thr stile of Vew York 
he statute and laws of the State of New York now in 
hich have been in foree since 1560 }l Vv ich that all 
} } } 
() oOnsed ON ¢ ATIS1ils ou >] all express O! Lape 
n writing, are barred after the expiration of six years 
e when said causes of action severally accrued 
nm the hearing and tral of these causes the defendant 
rt d , evidences from Line journal Ol thre pr ceedings 
i of s pervisors Oo] Webster COUTTS and tha Lax lists Ol 
sue] pol LOLS thereof as it Thik\ at Cli) relevant and 
ect to all obiections bv plaintiff as to their relevancy. 
l mpeteney 
he defendant, through his agent, Benj. Gravson, during 
ioned in the petitions herein, apphed vearly to the 
Webste COUNTLSN lowa. oO 1} \ thie LaAXesS levied and iis- 
ipon the land in said petition described, and found 
ned and deseribed in plaintiff's Exhibit A marked 
upon the tax lists for those vears respectivel\ 
Psi Od tha bv s (FTP t | Is agrecmell plarntifl does hot 
yht to opr to the introduction of the foregoing facts, 
thereof, on the ground of iIrrelevancy, Incompetency, or 
te. the cause having been tried in the supreme court 
GEORGE CRANE, 
hor Plaintiff. 
THEO. HAWLEY, 
DD, fendant x Attor) eV 
many : ' } 
hn) page 1-2; Lnough no OomIssiIons are made. | 


| ’ ’ . . 
DV stipulated and agreed that tha CVICChce printed OT} 
: 

, ; + } | ~ . 7 
i? and 13 hereot IS part Ol Lhe evidenee lntroduced at 
} . ! ] oe —.. | 

Lue causes mentioned 1] the titie ol] this abstract. and 
. } ’ . , : ° 

irom its proper piace and imnserted where it is now by 

. | e 

ne printel 


GEORGE CR. 
Att'y for Plaintiff 
rHEO. HAWLEY, 


4 


> 
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27 The plaintiff then read in evidence from the printed tran- 

script of the record in the Supreme Court of the United States 
in the case of the lowa Homestead | ompan\ against The Des Moines 
Valley Railroad Company, referred to in said agreed statement of 
facts, the following portions thereof: 


In the District Court of Webster County, Lowa 
lowA HomEsTEAD COMPANY 


THe Des Mornes NAVIGATION AND RatirRoap Company. EDWIN 
OC. Litchfield, lectus 3. Liteh fie ld. S rel G W oleott. and others. 
and Roswell B. Burrows. 


To said defendants above bitin d 


You ire hereby notified that thre re snow on file in the othee of 


the clerk of the district court of Webster county, Lowa, the petition 
of plaintiff aforesaid, claiming of you that the said lowa Homestead 
Company is In possession and has the legal title to certain lands in 
the alternate sections witht five miles of Des Moines river above 


the Raccoon ork. That you claim ili sone Way tun} adverse title 
thereto, that you be enjoined from prosecuting actions at law or 
pre-emptions to said lands to quiet the plaintiff's title, and for other 


relief You ure also notified that uni “Ss you uppear thi reto and 
defend before noon of the second dav of the term of the said dis- 
trict court of Webster county, to be held on the twelfth day of Oc- 
tober. ISOS, a default will be enter 7 avast you and judgment reli- 
dered thereon. 
IOWA HOMESTEAD COMPANY, 
GRANT & SMITH, Attorneys. 


Des Mornes. Iowa. 10¢h October. 1868. 


Accepted servic for thi det ndants, The Des Moines Navi- 
28 gation and Railroad Company and Edwin C. Litchfield and 
Klectus B. Litehfield. 
J. BROWN, 
Agent jor Defendant. 


At Chambers, city of Davenport, Scott county, Lowa. 


Ordered that a temporary writ of injunction do issue, as prayed, 
on plaintiff's filing bond in penalsum of $500, conditioned as required 
by law, and the sureties to be approved by the clerk of Webster 
county, Iowa, district court 

Dated first day of October term, A. LD. 1868 
IOHN F. DILLON, 
us . ourt, Lowa, 


\) tix. ww € 


LANI bt. CHAPMAN Vs. EDWARD K. GQOODNOW 


Tur Des Moines NAVIGATION AND RAILROAD COMPANY, SAMUEL G 


Pra Grit ‘ j ; j ‘il . 
} - } , 1) 1} ry’ 
Wm. MeAlpine, Richard B. Chapman, Albert Tracy, Harriet 
7 . : . + , , s ¥ ’ } . 
Traey, Electus B. Litchfield, Edwin Wade, John Strvker, The Des 


’ sa . < - ’ . 
Moines Valley Railroad Company, et a 


*7 | : ‘ . ’ ° ° . 
Whereas the lowa Homestead Company has _— in our district 


- 


, . 
court for the county of Webster, a petition elaim that the said 
ec mestead Company nA corporation crented em iws of} lowa. 


> 42a) } . } a , ot : 

. as the legal title to the lands (which ar mentioned and deseribed 
A pret iS petition), and that vou or some ort vou have brought 
nd intend to bring certaln actions al law as 


' 
—s 


ALTIST MOrSOTIS 11} POSSCS- 


ei a sald land. to divert the title of said lowa Homestead Com- 


pany, and that you or some of you are about to prove and claim 


pre-emptions on some of the lands which are named (in said _ peti-. 


tion), and has prayed in said bill to grant them title to said lands: 
Now, these are to command you and each of you, your agents, 


‘ } i — rae : : 
ittorneyvs, servants, that vou do wholly refrain from prosecuting 


: as a Dice 7? } 7 . 
sald actions at iaw, O] either ot bnem, and that Vou sr 


Ze refrain from further a PP nying ior or proving up pre-em pt lons 
on any of said lands, until the further order of our said lis. 


: “- ; 
trict eourt for the county of W ebster. And vou will disobey this 


Witness, and in testimony, I, W. Lumpkin, clerk of the district 


} | } } . } ° 
court, have nereunto subseribed mV name ana affixed re seal oT 


said court, at office in Fort Dodge, this sixth day of October, A. D. 


W. LUMPKIN, 
4 rk Distri f ourt. 


Accepted service of the within writ for the defendants, The Des 


Moines Navigation and Homestead Company, Edwin C. Litchfield 
and Electus Bb. Litehfield. 


J. BROWN, 
Am nf of said De f ndants. 


THe lowA HomestTeAD CoMPANY 


Tuer Des Motnrs NAVIGATION AND RAILROAD Co. ef al 


In this cause come the defendants, Litchfield and John Stryker, 
and file their affidavit, bond, and petition for the transfer of this 
cause in the cireuit court of the United States ‘for the district of 
lowa under certain acts of ( onegress ot the United States and the 
court being satisfied that the said affidavit and petition are suffi- 
cient under the law, and said bond ors approved by the court, 
it is ordered that this cause be transferred to said circuit court of 
the United states for the dist tric t ol f lowa, as to said defendants mn re, 
and the cler . of this court is ordered to make the proper papers for 
sald transtfe 


wwe 


~(* 


RICHARD B. CHAPMAN VS. EDWARD K. GOODNOW. Lo 
30 THe lowa HowestTeEap COMPANY 
Kpwin C. LirvcuHriecp. E.ectus B. LIrcurirecp, and JOHN STRYKER 


impleaded with Rosswell B. Burrows, The Des Moines Navigation 


STATE OF Lowa. 
iv hats ‘ County, } 


|, John Brown, of Des Moines, in the county of Polk, in said 
st ite. being duly " SWortd, do depos LI cd Siiy that atti the agent of 
the defend: int Litchfields and Strvker. rays entitled action. 


’ 


that the same ie now pending in the district court of Webster county, 
lowa. That the said defendants for whom I am agent as aforesaid 
are citizens of the State of New York, and that the plaintiff Isa 


citizen of the State of Iowa. That the matter in controversy and 
dispute between this plaintiff and each and every of cnr ors ndants, 
exceeds the sum of five hundred dollars. exclusive of costs. That 


| 


weeny reason to: believe and do believe that from prejudice and 
local influence said defendants wi not be able to obtain justice it) 
the State courts of Iowa, in which this action is pending and untried. 


JOHN BROWN. 


by 
1} 
' 
i 


Subseribed and sworn to by John Brown before me, this 13th 
day ot May. A. D. 1869. 
GEORGE B. CORKHILL. ¢ 


Know all men by these presents, that we, Edwin C. Litchfield and 
Electus B. Litchfield and John Stryker, as principals, me John 
too ag surety, are hereby held and firmly bound unto the Iowa 
Homestead Company in the penal sum of one hundred dollars 
lawful money of the United States to the payment of which ; well 
and truly to be made, we bind ourselves, jointly and severally, firmly 

by these presents. 
3] The condition of this is such, that if the said Edwin C. 

Litchfield, Electus B. Litchfield, and John Stryker shall enter 
or cause to be entered LT) the eircult court ol the LU nite d state Ss, to 
by h eld i) and for the district yf lowa. copie S of all Process, plead- 
Ings, depositions, testimony, and — proceedings In a certain suit 
or action now pending In the district court of the county of Webste: 
and State of Iowa,in which the low Homestead Company ts plain- 
tiff, and atid Fdwin C. Litehfield. Eleetus B. Litehfield. and John 
Stryker, impleaded, ete., are « prose ween and shall do sueh other 
cL}) propriat »> “acts, as by the act of + MNeTess, approved July ‘ 68 LS66. 
entitled An act for the removal of causes in certain cases from State 
eourts, are required LO be done Upon the re moval ot il sult in the 
[Tnited States courts, then this obligation to be void, otherwise In 


e 
I 


full force. 
EDWIN C. LITCHFIELD. 
ELECTUS B. LITCHFIELD. 
JOHN STRYKER. — 
JOHN BROWN. 


— § 
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Petition fny RR, moval. 
To the district court of Webster county, lowa: 


The petition of Edwin C. Litchfield, Kleetus B. Litehfield, and 
John Strvker. defendants in the above-entitled action, respectfully 
shows that they are citizens of the State of New York. That this 
action is now pending in the district court of Webster county, lowa. 
That the matter in dispute herein exceeds the sum of five hundred 
dollars, exclusiv¢ of costs. 

And your petitioners further show that they have in this court 
their affidavit as required by the act of Congress, approved March 
, 4 LS67. entitled “An act to amend an act entitled an act for the 
removal of causes in certain cases from the State court, approved 

July 27, 1866,” 
oz And your petitioners file this petition praying for the re- 
moval of this suit into the next cireuit court of the United 
States to be held in and for the district of Lowa, and they herewith 
offer the surety required by the said above-entitled act. 
D. O. FINCH anp J. M. ELLWOOD. 
Attys for De f ts Litchfield and Stryke ri 


This affidavit, bond, and petition are filed in place of the original 
filed in district court of Webster county 15th October, 1868, the 
same appearing to be lost and not returned. 

GRANT, 
For Plaintiff. 
J. M. ELLWOOD, 
kor Latch fu ld and Stryke if 


Tue lowa Homesteap CoMPANY 
Try les MOINES NAVIGATION WV R RR. (0. ef al. 
Oct. 16, 1868. 
And now, on this day, come the defendants, Crouse, McDermott, 


. { : 4 , | ° ,* 
and ( otter, DV ther attorney, ts Parsons, and nies a motion to dls- 
solve the injunction, which, coming on to be heard. and the court 


. = . . 
> .*% . > | . : . 4 . 
being mwiiV adVised mn the Drenmiises, Sula mpallon IS StustalrMed AS Lo 
4” . . | . . a ns ] . . _ ] } on 
them Whereupon LiNIS Crise Ss ordered transterred to the circuit 
: : | | : } , ‘ 7. } — , 
court OF the nied Shates as to other defendants 


Werster Districr Court, Oet. 13, 1868. 


In this cause the defendants, Litchfield and Strvker. come and 
file their affidavits, bond, and petition for the transfer of this cause 
to the circuit court of the United States for the district of lowa, 
under certain acts of Congress of the United States, and the court 
being satisfied that said attidavits and petition are sufficient under 
said law, and said bond being approved by the court, it is ordered 
that this cause as to the said defendants be transferred to said cireuit 
court of the United States tor the district of lowa, and the clerk is 
ordered to make the proper papers for said transfer. 
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Mr. Clerk: Please make the above entry in this cause, and 
Oo the further entry that as to other defendants the cause is 
continued by agreement. 
, GRANT, 
For Plaintiff 


The foregoing original notice, acceptance of service, order of 

a Dillon, justice, writ of injunction, and acceptance of service thereof 
were read in evidence by plaintifl " also the affidavit of James Grant 

as to the truth of the matters contained in the petition or bill of 

complaint in said homestead suit, which was In the words following: 


STATE OF Iowa, Neott County 2 


[, James Grant, being duly sworn, depose on oath that I am one 
of the attorneys for the plaintiff; that the facts stated in the fore- 
going petition are, all of them, of record, except the allegations of 
the interest and intent of the parties in the suit of Wolcott vs. The 
Des Moines Navigation Company. I have examined the records re- 
ferred to in the bill and have been informed as to the facts about 
the Wolcott suit by parties who appeared to know them, and I 
believe the allegation of the bill to be true. 

JAMES GRANT. 


Sworn to and subscribed before me, this Ist day of October, 1868. 


JOHN F. DILLON, 


yeane: Juda Supre ike Court. lowe. 
STATE OF IOWA: 
Webster County District Court. 
THe lowa Homestead CoMPANY 
Tur Des Moines Navigation & R. R. Co. et ad. 
“The petition of the lowa Homestead Company shows 
“That said company is a corporation duly created by the 
od laws, and a citizen of the State of Iowa, for the purpose of 
buying and selling lands in said State; that said plaintiffs, 
by deed of purchase, bearing date the Ivth of Novem ber. LS6S, uic- 
quired, by and through the Dubuque & Sioux Citv Railroad Com- 
pany, all the nght of said company, the Dubuque and Pacitie Rail- 
road Company and the State of Iowa, to about fifty thousand acres 
of land lying on the east side of the Des Moines river, in Webster 
i . » 


and Humboldt counties, lowa, being the odd sections of land within 
the limits of the Dubuque & Pacific railroad grant of 1856 and the 
Des Moines river grant of 1856.” 


It is admitted that the above described fifty thousand acres of 
land include and embrace all the lands mentioned and deseribed 
in the petition of the said E. K. Goodnow in the suit now before 

’ this court. 


“And by said deed and certificates the plaintiff acquired a title to 
é almost twenty thousand acres of land in odd sections within said 


> 
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grants, in Webster and Hamilton counties, west of said Des Moines 
river, a list of which is hereto annexed and made part of this bill. 
Of these lands the fifty thousand acres lying east of the Des Moines 
river and claimed by the Des Moines Navigation & Railroad Com- 
pany, a corporation created by the laws of Lowa, and its assigns, 
and some title or claim to Lwenty thousand acres of land on the 
west sic Ol the rive ce is, or has been. mad by the Des Moines 
Valley Railroad Company, a corporation created by, and a citizen 
of, the State of Lowa. 

“On the Oth of June, LSo-4, the State made a contract with the 


° . . . *} ’ cy . 
Des Moines Navigation W Railroad ( OMIpany, a corporation created 
by the laws of lowa. LO improve the navigation of the river and LO 
; 1] ons 
convey to said corporation all the remaining lands belonging to the 


State under the act of 1546.” 
“After the settlement of the State with the Des Moines Navigation 
Company, in 1858, the said Navigation Company conveyed 


. _ 


Se) certain pares Is of the land now claim (| bv plaintifl LO the fol- 

lowing Persolls, amM1onYg others. Samuel (x, W olecott. Wim. Lb. 
Wells, Roswell S. Burrows, Edwin C. Litchfield, W. J. McAlpine, 
Richard 3. ( ‘hapman, Albert Tracy, Harri { Tracy, Mle tus Lb. Litch- 
field, Edward Wade, and John Stryker.” * * % 

“ The said plaintiffs have been in possession of the lands claimed 
by them, the lhise lyes or their vendees, in contract since LSOl. They 
have paid taxes thereon to the State of Lowa since, in all amounting 
to eighty thousand dollars, and if their title hus failed they are en- 
titled to haye their taxes refunded since 1861 by the holder of the 


legal title who has not paid them.” 
“The plaintiff says he has no adequate remedy for the grievances 
complained of exceptin acourtofequity. He makes The Des Moines 
| Samuel G. Wolcott, Wm. B. Wells, 


Navigation & Railroad Company, 
Roswell 8. Burrows, Edwin C. Litchfield, Wm. J. McAlpine, Richard 
B. Chapman, Albert H. Tracy, Francis W. Tracy, Harriet Tracy, 
lectus B. Litchfield, Edward Wade, John Stryker, The Des Moines 


> 
Valley Railroad Cor ~_ ene 
iuiiev Kallroad Company, Lnhomas Cotte 


gro 
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Valley Railroad Lompany ve decreed to make partition 
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tec ge se 
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thereof and set apart and convey and relinquish to the plaintiff such 
lands as the plaintiff may be entitled to under said act of July 12th, 
1862.” 

The State of Iowa being acting trustee to do justice in the prem- 
ses and LO cCOnVey LO such party as ma be stablish “cd the Lrue ben- 
eficiaries under sald act. That in the event of a decree that the 
plaintiffs’ present title, or any part Of it has failed, that the said Des 

ae Moines Navigation and Railroad Company and its assigns may be 
decreed to repay to the plaintiff all the taxes which he has paid on 
said lands and interest thereon. And that said Des Momes Valley 
Railroad Company be decreed to release to the plaintiffs all claims 
to the Indemnity lands sel apart to the p aintiffs, and for such other 
reli fas the nature of the plaintiffs: Cis ray I’ quire. 

GRANT & SMITH, 
Attorneys for Plaintiff. 

Comes the plaintiff, October 25d, 1860, and D\ leave of court and 

consent of counsel files the following amendment to his bill, to wit: 
Circuit Court of the. United States, District of Lowa 
Toe lowa HoMESTEAD CoMPANY 

Tue Des Motnes NAVIGATION AND RAILROAD CoMPANY ef al. 

_ The plaintiff, by leave of court and agreement of counsel, amends 
his description of the property iT) disp ite by adding, atter the first 
clause in the bill, the following Worcs 

That said lands in dispute and ¢ ed by the Des Moines Navi- 
gation and Railroad Company and its assignees are the odd see- 
tions in townships 86, 87, and SS, ranges 27, 25, 29, and 30 
37 west, which lies south of the second correction line, within 
five miles of the Des Moines r, and townships 89, 90, 91, 
and 92, ranges 2S and 2), east of Des Moines river within five 
miles of the east branch thereot 
The lands to which the Des M = Vallev Railroad Company 
ike some « i ie odd sections 1n tow) ships RQ 
) anees 2S al — wl i Des NI ics rivel 
lw nave st 
GRANT & SMITH 
~ | . . 
~ \\ 

, : =\\ Wi _ 3 ‘ 

' 

| States ¢ | lew 

foe lowa Homesrean ( xy. Compla 
fur Des Moines NAVIGATION AND RAILROAD COMPANY, SAMUEL G. 
q Wolcott, Wm. B. Wells, Roswell 8. Burrows, Edwin C. Litehtield, 


Nig ag eg Oh eh te 2 os oS FG ae Sige > — 
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Wm. J. McAlpme, Richard B. Chapm n, Albert H. Tracy, Francis 
Tracy, Harriet Tracy, Kleectus L Itc “hfield. I: “LW: rd WV itt de. John 


Stry ke f and othe rs, Defendants. 


The sey ral answer of the defendant. W m. Lb. Wells. LO the bill of 


complaint of the lowa Homestead Company, complainant. 
And this defendant further answering denies that the 
title of the complainant LO the lands claimed by these defendants 
and by the Des Moines Navigation and Railroad Company and its 
grantees is superior and paramount to that of the said com- 
38 pany and its grantees, and he expressly denies that the plain- 


tiff. by reason of the matters in said complainant’s bill of 


complaint contained, as against the said Des Moines Navigation 
and Railroad Company and its grantees, has any title whatever to 
the said lands claimed by said company and its several grantees 
respectively. 

And this defendant further answering Savs that, as to whether or 
not the said complainant and its vendees have been in_ possession 
of and paid said taxes on the lands claimed by them since 1861 to 
the amount of $80,000, this dé fendant Is ignorant and uninformed, 
save by the said complain: un it’s bill of ar, aint; but he expressly 
avers that the possession of the lands by the complainant and its 
vendees since 1861 is, and has been, unauthorized and wrongful, 
and that the said complainant should be require 7 to account for the 
use and rents and profits thereof to the proper owners respectively 
during the time the y have been Wn Su ch posse ss]10n : and he also ex- 
pressly alleges and avers that all taxes whatever paid by said com- 
plainant have been paid by complainant voluntarily, with a knowl- 
edge of all the facts, and that the complainant is not entitled to have 
the same, or any part thereof, refunded. 

And on this day, to wit, the 2d day of August, 1869, come the 
defendants, The Des Moines Navigation and Railroad Company, 
Samuel G. Wolcott, E. C. Litchfield, Wm. J. McAlpine, Richard B. 
Chapman, Electus B. Litchfield, Kdward Wade, and John Stryker, 
by Ellwood, solicitor, and file in said cause the following answer to 
complainant’s bill of complaint, to wit: 


39 United States Circuit Court, District of Iowa. In Equity. 


THE Iowa HomeEsteEAD Company, Complainant, 
is, 

Tue Des Moines NAVIGATION AND RAILROAD CoMPANY, SAMUEL G. 
Wolcott, Edwin C. Litchfield, Electus B. Litchfield, William J. 
McAlpine, Richard b.Chapman, Edward Wade, and John Stryker, 
Defendants to the bill of complaint of the lowa Homestead (‘om- 
pany, Complainant. 


These defendants, The Des Moines Navigation and Railroad Com- 
pany, Samuel G. Wolcott, Edwin C. Lite hfield, Electus B. Litchfield, 
Wm. J. McAlpine, Richard B. Chapman, Edward Wade, and John 
Stryker, now andat all times hereafter saving and reserving tothem- 
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that they be hence dismissed wit 


FINCH & RIVERS 
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(il Giitt Sit parts and 


secl is material for them 
e foregoing and annexed 
rein otherwise stated and 
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ie factsand contains all 
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\ thes defendants, and 


o the said complainant's 
of said Wells and the ad- 
rations therein contained 
hese defendants, and 


rer of the said Wells as 


ted and conveved to the 


' . ot ; 
d Railroad Company the 
biel conveved LO these de- 


icts and parcels of said 


re lUllV appear Dy reterence 
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sible title thereto 


nt or any part or portion 
| tters above and 
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: 
, , 
daants are readv to aver, 


iCLSs claimed by them re- 
d and declared valid. and 


sts herein most wrongfully 


J. M. ELLWOOD, 


D) iy rants above named 
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And on the 13th day of May, A. D. 1870, there was filed in said 


}] a! ’ . : 
cause the following stipulation of parties 


i 


41 United States Circuit Court, District of Iowa. 
THe lowa HomMesTEAD COMPANY 


THE Des Mornes NAVIGATION AND RAILROAD ComMPpANY, SAMUEL 
G. Wolcott, Wm. B. Wells, Roswell S. Burrows, Edwin C. Liteh- 
field, Wm. J. MeAlpine, Riehard b. Chapman, Albert H. Tracy, 

Harriet Tracy, Electus B. Litehtield, Kdward Wade, John Stryker, 


and others 


[t is stipulated and agreed that the joint and several answers of 
the defendants, Albert H. Tracy, Francis Tracy, and Harriet Tracy, 
verified by Albert H. Tracy; the several answers of the defendant, 
Wm B W ells, sworn to by said Wells, and the joint and sf veral 
answers of the defendants, Samuel G. Wolcott, Edwin C. Litchfiel 
Wm. J. MeAlpine, Richard B. Chapman, Electus B. Litchfield, Ed- 
ward Wade, John Stryker, and the Des Moines Navigation and 


, 
; 


ye } } >} _ . * ie ’ 

Railroad Company. sworn to by Electus B. Litchfield and Nathan 
. } } 7 : ' } hs } } F 

J. Higbee be deemed and taken asthe answer of the several defend- 


7 ’ ’ 7} . » . 7 } 
ants herein, and that all previous answers 0! the said defendants, 
+ ’ . . . ’ »¥ ’ ’ . . } " > 
verined by thei solicitors and filed herein. be withdrawn rrom file. 
ry n ‘ } ; . ,* : . . ‘} ’ a ; ie 
l'o the SC Vera. preceaing answers tiie pinmntifi nied a formal rep- 


, : . 
lication—putting lth ISsue the Several aVermecntes there In contammed 


lowA HomeEstTEAD CoMPANY 
THe Des Motnes VALLEY RAILROAD ComMPANY ed al. 


It is agreed that the only questions submitted on this hearing 
“ure: 
49 1. In which of the parties is the paramount title to the 
lands in controversy f 
2. If the title shall be adjudged to be in the defendant, The Des 


Moines Navigation and Railroad Company. is the plaintiff entitled 


to be reimbursed the taxes which it has paid on the lands? 

The amount of taxes paid is admitted to be $2,000. If the court 
shall find that the plaintiff is entitled LO be so reimbursed. the Cyl s- 
tion of the amount to be reimbursed shall be referred to a master, 
and the defendant shall have the right to show any counter-claims 
or matters which should be considered as reducing the amount to 
be reimbursed. 

It is admitted that D. W. Kilbourne was a director in the Des 
Moines Valley Railroad Company from 1862 to 1867 It is admitted 
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that the Dubuque and Sioux City Rail 
City July 4th, 1870. 


— 


‘oad was completed to Sioux 


GRANT & SMITH, 
Attorneys for Plaintiff. 
WITHROW & WRIGHT, 
For D. M. N. & R. R. Co. 
S. L. STRONG Anpb 
WITHROW & WRIGHT, 
For D. &. V. & &. 


kor R. S. Burrows. 


, . ' ‘ ' o ‘ _ : 
(nd afterwards, to wit. on the 31st dav of May. 1S71. the follow- 
| , 7 . 
ing decree was rendered in said cause by said circuit court: 


THE lowA HoMesTEAD COMPANY 


Toe Des Mornes NAVIGATION AND RAILROAD Company ef al. 


The cause came on to be | d at the Mav Term, 1871, of 
13 said court, Grant & Smith, for the plaintiff, and llwood, 
Nourse & Withrow, for the Des Moines Navigation and 

Railroad Company and purchasers, and Withrow & Strong, for 
the Des Moines Valley Railroad Company. And the cause is heard 
upon the bill and amendments, answers, replications, agreements of 
counsel, exhibits, and depositions 

And thereu ipon it was ordered, adjudged, and decreed that the 
plaintiff’s bill as to the lands in townships 86, 87, and 88, ranges 
27. 28. 29. and 30, east and west of the Des Moines river and south 
of the second correction line. and LOW] ships SU, 0, 1, and JZ, ranges 
2S and 29. east of the Des Moines river, and the bill for the relief 
for indemnity lands in lieu thereof be dismissed. 

And the bill for relief as to the lands in townships 89 and 90 
north, range 28 and 29 west, on the west side of Des Moines river, be 
dismissed without prejudice, and that the plaintiffs pay the costs, 


The following agreeme nt was til a] “21d Cause Dy the parties On, 
the 20th dav of October, A. D. 187] 


THE LOWwA HOMESTEAD COMPANY 


Me 


Tur Des Mornes NAVIGATION & R. R. Co. e¢ a/ 


It is agreed between the counst | for the COTMp jainants and defend- 
ants who have appeared and answered, that the fore rolng r cuse WAS 
tried in the circuit court upon the bill, amendments, answe rs, rep li- 
cations, exhibits, and depositions otfered by plaintiff ‘bie deft fe ndant 
at and in the foregoing record, which the parties agree to examine 
and eorrect when printed. 

It is further agreed that the plaintiffs have all the title to the 
property in dispute which lawfully belonged to the Dul —_ and 
Pacific Railroad Company, or Dubuque and Sioux City Railroad 
Company, its assignee. 
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THE Des Mortnes NAVIGATION AND RAILROAD CoMPANY, SAMUI 


i 
G. Wolcott, Wm. B. Wells, Roswell S. Burrows, Edwin C. Litch- 


; 1. j | ’ } ' ») i> 
heid, Wm. J. MeAlpine. Rienat B. Chapman. A t H. ‘Trae, 
: ; . 
. ’ ’ Ne 1, *] _ ‘8. ; i.4 i wn — \ | - , 
Harriet Tracy. Electus B. Litehtield. Ed rd Wade. John Strvk 
47 . 
4 ete Li 
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, ‘ ' | ih 
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Vel I (i D\ \ er li I) “ \\ = Of thre wetere 
Wm B. We vy said Wi he joint i severa 
} ’ j . . , " j . } © nite ’ . , ; 
answers Ot the detendants, Samuel W olecott. kaiwin ¢ Late mei 


MeAlpu 


: > : > = , ’ 
Ants here mn, ANG that all previous answers Ol! the Salad daderenaants, 
ad hy thair anliaitins: and fled har ‘thdrawn f ey 
verined DY thelr solicitors and filed herein, be withdrawn trom hie 


? : : | i . . 
ie plaintifh filed a formal re p- 


: / } . oa a ] 
ication—putting mn ssue the several averments therein COoOnwIned., 


Vp nalaty bof 4] ry 
i PseTELG (27S Ce fioée-¢ if (Priies 
: 
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low \ HomestTi \ 1) 4 VMPANY 
ry’ . 4 
ill DES \MIOINES \ ALLEY RATL_LROAD (COMPANY el al. 
nd ’ 7 4 ] - as _ . ‘ . “ . 
lt Is agreed that the OWLS questions submitted on this hearing 


4? l. In which of the parties is the paramount title to the 
lands in controversy ? 
? If the title shall be adjudg d to be in the defendant, The Des 


Moines Navigation and Railroad Company, is the plaintiff entitled 
to be reimbursed the taxes which it has paid on the lands‘ 
The amount of taxes paid is admitted to be $2,000. If the court 


shall find that the plaintiff is entitled to be so reimbursed, the ques- 
tion of the amount to be I" lmbursed shall be referred to a master, 
and the defendant shall have the right to show anv counter-claims 
or matters which should be considered as reducing the amount to 
be reimbursed. | 

[It is admitted that D. W. Kilbourne was a director in the Des 


Moines Valley Railroad Company from ISG? Lo LS67. lf is admitted 


-_ 


Richard 3 ‘ hapman, lectus 3 Lite hheld, lad 
the Des \ioines Navigation an 
Railroad Company, sworn to by Electus B. Litehfield and Nathan 


! Bam } } } } } ; 
J. Higbe pe aeemed and taken as the auswer oO! thie SCVeCrai at fend- 


encanta 


ven aad 
Seed “ 
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that the Dubuque and Sioux City Railroad was completed to Sioux 
City July 4th, 1870 
GRANT & SMITH, 
Attorneys for Plaintiff. 
WITHROW & WRIGHT, ~ 
For D. UM. N. & R. R. 
S. L. STRONG Anpb 
i. WITHROW & WRIGHT, 
For D. M. V. R. R. 


: , , , 
kor i Bi rTOUWs.,. 


\nd afterwards, to wit, on the 3ls it Mav, 1871, the follow- 
r decree was rendered in said caus said cireuit cout 
lHe lowaA Homes COMPANY 

| |) ~ Vio ~ NAY iey' , \ I 4 MERGE { i) Re al 
The cause came on to | lat the Mav Term, 1871, of 

13 said court, Grant & Smith, for the plaintiff, and Ellwood, 
Nourse WN hashes ior thie Des Moines Navigation and 
Railroad ow and purchas s, and Withrow & Strong, for 
the Des Moines Va ‘ler r Railroad Company. And the cause is heard 


upon the bill and ome ee answers, repli ications, agreements of 
~ counsel, exhibits, and depositions 
And thereupon 1 7 was ord om adjudged, and decreed that the 
plaintiff's bill as to the lands in tow nships Sb, Si. and SS, ranges 
27, 28. 29, and 30, east and west of the Des Moines river and south 
of the second correction line, and townships 89, 90,91, and 92, ranges 
Zo and 24). east of the Des Moines rivel and the bill for the relief 
for indemnity lands in heu thereof be dismissed. 

And the bill for relef as to th: nds in townships 89 and 90 
north, range 28 and 20 west, on th west side of Des Moines river, be 
dismissed without prejudice, and that the plaintiffs pay the costs. 

The following agreement was filed in said cause by the parties on 
thre 20th day of October, A. D). 1S7] 


THE LOWwA Howl sik AI) { OMPANY 


Tue Des Moines NAVIGATION & R. R. Co. et ai. 


es [t is agreed between the counsel for the complainants and defend- 
ants who have appeared and answered, that the foregoing cuse Was 
tried in the circuit court upon the bill, amendments, answers, repli- 
eations. exhibits, and depositions offered b plaintiff Lilie defendant 
at and in the foregoing record, which the parties agree to examine 
nd correct when printed. 

lt is further agreed that the plaintiffs have all the title to the 
property in dispute which lawfully belonged to the Dubuque and 
Pacific Railroad Company, or Dubuque and Sioux City Railroad 
Company, its assignee. 
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; } +] be, ] _ 
4 i If is aiso agreed that either party s hould be aut ho ized to 
7 e ? } } . ) i] : ie . ° 
re ad. elther In the court below oO} lb Lye Supre me Court, all 
| | ; i. | } ‘v7 ; 
acts, resolut lions, ANG MemMorilais, OUP! is Oo] public documents ol 


Congress or the State of lowa, which relate to the matter in contro- 


versy. without offerine them formally to the court. and use them in 


argument by proper reference 


) mad thet tf aithar | mittad fram their r Jd any 
tL was aiso agreed that lt eltner has Om (i TPO bhnerr record any 


. 1 j . " , * ’ 
public record ol the State or Lnited States which relates to the mat- 


° , ’ ’ . ' ’ . 
ter 1n controversy. the same may be read and considered WD the ap- 
% | : : ] 7 . +1 : . , oe ’ 
peal court by furnish! ne the adverse party With notice thereof thirty 


days before the argument, the object of both parties being to obtain 
a final adjudication of the questions made in the issues between the 
parties or all the facts which belong to the same. 

And it is further stipulated that the defendants, Samuel G. Wol- 
eott, Edwin C. Litchfield, Edward Wade, and John Strvker, each 


and every of whom are citizens of New York, and the Des Moines 
Navigation and Railroad Company, duly appeared in this court and 


filed their joint and several answers to the complainant’s bill, dulv 
verified: that the said answers are not now found with the papers 


in this Cause ; that the said answers of said at fc ndants were sub- 
stantially in all respects like those of the defendants, Wm. B. Wells 
and Albert Tracy, on file herein and duly verified by them respeet- 
ively, except such changes Val tions, and alterations as were nheces- 


7 —_ . ' 4] : : ‘ | - 2 ae ; y . ] " : 9 , > 
sar LO present the 1nterests eld DY Salad defendants respect ely in 
the land in controversy in this action 


: : 4 +i : . >. 6 ’ ] , | ] +} | , r 4 

And It Is further stipulated and agreed that thi said answel 

» } i } > , 2s ' } } .s *,5 } , 
of defendant. Wm. B. Wells. verified by him. with the necessary 
. ] » ~ } ° -_- . i ] " : lt 
changes, alterations, and variations, to show and present the propel 


and respective interest of defendants, Samuel G. Wolcott, Edwin C. 
Litehfied, Edward Wade, and John Strvker. and the Des 
45 Moines Navigation and Railroad Company, shall be taken, 
treat d, ana de med th answer of said last-name d defend- 
ants herein: 
J. M. ELLWOOD, 
bor all the Dd fendants Represe nted., 
WITHROW & WRIGHT, 
kor all the Defi hdants they represent, excep 
thie Des Vi cs Vall Y Railroad Company. 
GRANT & SMITH, 
For Plaintiff. 


In the Supreme Court of the United States. 


THe low’ Homestreap Covpany 


THE Drs Moines NAVIGATION AND RAILROAD Company ef al. 


} 


To prevent unnecessary incumbrance of the record in this cause 
it is stipulated that the « vidence in the court below established the 
following facts 

That on the 7t h day of AY ril, 1863, there was certified to the State 
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to aid in the construction of the Dubuque and Pacific railroad lands 
us follows: 
6.075.502 acres. 
21,061.9) 
1,982.52 


19.917.29 


And the 13th December, 1564 : er ae nae 159.60 

That the land certified on the 271 av of December, 1858, em- 
braced none of the lands in dispute in this controversy and no 
lands lying in odd numbered sections within five miles of the Des 


Moines river. 


That the lists made on the 7th of April, 1865, and the 15th of 
December, 1864, embraced the lands In dispute, except In- 
1¢; demnity lands,and all were in odd numbered sections within 


live miles of thie Des Moin s river. 
(Signed) WITHROW & WRIGHT, 
kor Phe De S Moines Na TULAL j and Pailroad Company 
GRANT & SMITH, 
kor Plaintiff. 


And on this day, to wit, the 13th day of May, in the May term, 
A. D. 1870, of said court, in the records of the proceedings thereof 


} 


n said entitled cause, there appears the following entry, to wit: 


: 
i 


Tur lowa Homesteap Company, Complainant, 

Tue Des Moines NAVIGATION AND RAILROAD COMPANY, SAMUEL G., 
Wolcott, Wim. b. Wells, Reswell S burrows, Kdwin ©. Litchfield, 
Win. J, McAlpine, Richard 3. ( ‘hapm ill. Alb rt He Tracey, Krancis 
W. Tracey, Harriet Tracy, Electus B. Litchfield, Edward Wade, 
John Stryker, and others, Defendants. 


This action was commenced in the distriet court of Webster 
county, lowa, at the October term of said district court. The defend- 
ants, Edwin C. Litehfield, Electus B. Litchfield, and John Stryker, 
file dl their aflidavits., bond, and petition, asking the removal of this 
action from said district court to this court, under the provisions of 
the act of Congress approved March 2d, 1867, entitled An act to 
amend an act for the removal of causes in certain cases from the 
State courts, approved July 27. LS66. 

And it appearing to said district court that said Edwin C. Litchfield, 
Electus B. Litchfield, and John Stryker were non-residents of the 

State of lowa and residents of the State of New York, and 
17 that their application for the removal of this cause to this 

court Is in all respects contormed to the requirements of said 

act of (Congress, the said district court, at the October term 
thereof, in the year 1868, made the usual order transferring and re- 
moving this cause to this court, as to the defendants Edwin C. Liteh- 
field, Electus B. Litchfield, and John Stryker, and this cause as to 
said defendants removed to this court for trial. 


APMAN VS, 


EDWARD K. Gort 


IDNOW, 


me 


i. 
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such notice was at once post “iina 


SO retailers 


— 
j 
amt 


On the 25th May, 1860. Wm. T. St 


Pacific Railroad Compal 
of lands laying within 


iV. fi) 


JOS. 8S. WILSON, 


. , . . . 
if QO} thi, (reve i} Land Shiite 
of 


| } 
half of the 
e General Land 


. iD th 
the claimed limits of the Des 
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Moines river grant above the Raccoon Fork, and eure re o select 
some of them for said railroad company, under the act of 15th May, 
1856, granting lands to lowa for railroad purposes. 


The Commissioner of the General Land Office, in June, 1860, 
acknowledged the receipt of the list, and added: 


The tracts in said list are above the Raccoon Fork, and within 
the lands that ra been selected under the Des Moines river grant, 


bv act of Sth of Aueust. 1846: and in view of the recent decision 
of the Sis reme Court affecting the title to lands under that 
1s) errant above the Fork, the present lists are presented by you. 
\s the matter has been placed in train for Congressional in- 


} } 


' ‘4 i | ** : ‘ ] | : 
tervention. no action ean be TAKE) 1N ne matte presented DV Vou 
— eT , : ; hy ; ert , I, 
until Congress shall have had 1 Irie Oo 0 side) and dispose ol the 


Respectfully, vour obedient on iTit. 
JOS. S. WILSON, 
(‘ommissie ier 

on the 7th July, 1860. the commiussioner of the Land Othee, in 

n official letter to the Secretary of t! Interior in relation to the 
SELTTi subject, said : 

‘\\ ithout passing Upon, or. ih fact. ee nsicd rig the question “as to 

the right of the State under the railroad grant to these lands, which, 


at this date of the grant had been withdrawn from sale or location, 


; ’ : 
the fact that Congress has taken Inciplent ae clion in the matter, of 


itself justifies us in not recommending further proceedings by the 
Department until after the close of the next session of Congress 
é< | ! ae ; 
Rueantalie: 3 vour obedient servant, 
IOs. S. WILSON, 
‘ Commissioner.” 
On the 6th September, 1860, the Secretary of the Interior ad- 


dressed the following letter to the Commissioner of 
Land ()thce 
1) PARTMENT OF THE INT] RIOR. 
WASHINGTON, Sept. 6th, 1860. 


. | 4 ’ : , : - + : . . : . 7 
Str: In the absence of any direct application by the Governor of 


the State of lowa., for final action in the certifieation of certain lands 
common to the claimed mits of thi "rant to that State for the im- 
provement of the Des Moines river and the grants for aid in con- 
structing railroads; my opinion is that 1t will be proper, as you 


suggest. to delay action until after the close of the next session of 
( yy este. 
AO) The papers enclosed with yOu! letter of the (UD July last 
and 3d, instant, are now returned. 
Very respectfully, your obedient servant, 
J. THOMPSON, Seeretary. 
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THkE COMMISSIONER OF THE GENERAL LAND OFFICE, 
\\ \SHINGTON, June | sf. ISO. 


| : ge : 
Sir: Having been informed that the resolution introduced in the 
| ; ° 
Senate by the Hon. Mr. Grimes. of lowa. for confirming sales made 


Dy thi state oF certain inhnads on and near tir Des Moines river and 


s | | " 
mittee on Public Lands of the Senate to the Secretary of the lnteriol 
; . 
wor his Vie\Wea pTidd TS TION pDe@rore ‘weie | _ me part 
© : 
. . . . : } } } . 
| respect i \ LS nn benalr Of tine riaiitrPowa COTPALLILIOCS, that the 
. ) | 

] } } | j : . j . . : . ee 

enciosedqd, DrMted CODV OT Lhe GeCIslon Ol Line Suprenn Court referred 
: i * ’ 

. : } | 4 ; 7 
LO mn tine resolul Ik PUY De COI bhi reat Lo tha Committee > aso, 
+] + i} 7... . j : +] i . i, % fat ‘ ; ] i. j 
LPREAL LHC COMMINIDAGCS DMV tive tire iM Ctl Oo; the tTaets, that the lanas 
11) quest on were OY mrreenrene, Wi im isting the railroad (rants at 
Vou OTT } ccd Tn SUSDPeHSION, LO Will The Geersioln Ol the courts, 
: } ¢ ies si \ ie al ae 4 . , ‘¥ ’ . , ] : ] } ° 
Rha LOAL SINCE LIC GeCISION O ne Supreme Court was rendered, they 
} : ; : : : 4 4] : , ’ ’ — * : 
have been PTTTICUL TET oS Clas? TOP Lire PRiTPOUaS, dba pAProrcuia}l LIS Ls 

} ' i} . e @ 2 . i] . th ¢ Dns } 
Gr Tas Lae real, Tea tN ne as ther agent mh the Urenera aun 
(thie. 

_ 
lam, Vv espectiully, vour obedient servant 


WM. T. STEIGER, Agent, & 
Votice Cn r Pes | ] 's from Nale. May Sth. 1S60O 
Not is hereby given that the lands along the Des Moines 


- ’ a ' » 
oO] rivel in iowa, and WIthih the ¢ aimed immiits of thre Des 


" , ’ ’ + 
' . ss * 7. si . . " . . > > i ; * 7 P . 
Mon Sormnt a that State, above the mouth oF the Raccoon 


. . : : : : } : ’ ' 
Forks of said river, which have been reserved from sale heretofore 
‘ } i] ‘ ‘| 1] — 1 : , 
on account of the claim of the State thereto, will continue reserved, 
> * ‘ . ' . 
4 ** * | ® > + : + + , * " j . + »** 
| ee ; Tt } ‘ ‘| o. ii : i¢ ‘ qdra. td\ : : \ eo i*s ¢)i Scrip 
‘ . : si 
Of] Wir Wii - ‘ | ISTO ‘ fo SSLLDrenie 
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on account of the Dubuque & Pacific railroad and branch, under 
the act of 15th May, L856, of the interfering lands in the Fort Dodge 
district, lowa, within the SIX anc the fifteen mile limits ot said rall- 
road grant heretofore held in suspension in our adjustment. 

This list diseriminates the lands conditionally approved for the 
river grant, from those not yet approved in any list, and embraces 
as follows: 


HY? Whole quantity 6-mile limits nent ---~. 39,418.22 acres 
15-miles “ | ee 73.799.35 “ 


133.606.57 


Total 


Of which the quantity not yet approved, all west of the river, is 


as follows: 
15.456. 17 


Not approved 6-mile limits...--- sinihaatnliiies 

iene ae 16,214.12 

Total sn ain . 31,664.59 

| also enclose a connected diagra arked D, showing by the 
pink and yellow shades thereon the lands hereby selected 


Please acknowledge the rece Lp hie reo! 
Very respectfully, your ob’d’t serv't, 
WAM. TT. SPEIGER, Ag’t, &e. 
( onimissioné ;* Hl y/sen fe) Nii i, ; rf we . ene b 4 LSot). 
(JENERAL LAND Orricer, June 12. 1860. 
W. T. Sremcer, Esq., Washington, D. ¢ 
SIR: | have to acknow ledy the rec prt ot your letter of the 25th 
ult., enclosing lists and maps of lands selected and claimed under 
the railroad grant to Lowa, by act of May 15th, 1856, for the Dubuque 


and Pacitie railroad. 
The tracts in said lists are above 
the lands that have been selected wm Des Moines river grant, 


| . ’ : . ‘ 

by act of 1846, and in view of the recent decision of the Supreme 
> ’ 1 ; , . 7 ~— 1 >» » 7 ' ® 

; | miny\< | : a Re fork. 


t} i Rnnecoon ork. and within 


. . 4} : . ' sf 
Court, aieciil SF ak UT - 
| © Dresent mis TT's Ghee i‘ 
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loth, 1856, may, without further del Lay, be certified to the State, and, 
pul ‘suant to reference, respect tiu lly submit that the lands referred tO 
poe ap gar In certain lists fil in this office, during the past 
mont h. 1, view of thi recent 71 cision of ft he Supreme (Court, atfect- 
ing a title to lands under the Des Moines river grant of 1846, above 
the Raccoon Fork. The tracts 11 
Fork, and within the landsthat have been selected under the above- 
mentioned river grant. 

Upon the receipt of these lists, Mr. Steiger was advised that, as 
the matter had been placed in train for Congressional intervention, 


I said lists ire above the R: ACCOO]) 
t] 


no act ion could be tak li by this othe until Congress should have 
had time LO consid r and dlispost of the subject. 

Without — upon or in fact considering the question as.to 
the right of the State under the ig = grant to these lands, which, 
al the dat of that rant. had been \ ) ithdrawn from sale or location, 
the fact that (onere ss had take l} tater ni action in the matter, of 
itself justifies us in not recommending further proceedings by the 
Department until after the close of the next session of Congress. 

lly, your obedient servant, 


Very respectful 
JOS. S. WILSON, 


( OMLIUMLISSLOWET, 


~ j , ravi j ’ , ‘) ‘ 
4 secretary Lh PHbPISUIL OO Senato) Jones. Nov. od. LS6O, 
‘ Q 
| f prs ’ T} ’ 7? | | 
e8 wi f f r aaved 


DEPARTMENT OF THE INTERIOR, 
W ASHINGTON, Nov. 3d, 1860. 

SIR: hay e the honor LO acknowl: dge the receipt of your letter 
ate, and have considered the same in connection with the 
letter of Mr. Steiger, agent of the Dubuque and Sioux City Railroad 
Company, of the Ist instant, both relat ting the to the certification to 
the State of lowa of ists of an l-numberea sections of land within 
the six and fiftes n-mile limits of the railr oad “from the city of Du- 

buque to a point on the ~y sae: river near to Sioux City.” 
lor vour information I herewith enclose copies of my letters of 
thie 6th Septem ber last to the Commissicner of the General Land 
Office, and of the first of October to Mr. Steiger, and in reply to 
your letter would state that, as re Spt ets those tracts within the limits 
the rall rout | orant \ whi h have aire adv been certified LO the State 
'lowa by my predecessor, under the previous grant of Sth of 
pasta L546, in the abs nee of a formal and suthicient surrender by 


the State of all claims under the prior grant I deem it proper to 
suspend action at present so far as the claims interfere. = subject 
of these Oppos! ng claims Is 1n\ olved \\ ith proposed legislati 101 | pend- 
ing in Congress: and the State authorities still assert the « MULTE vy ot 


~ 


. , . % . 7 ’ 
the title which has been recognized DY my predecessors, though 
since heclared LO he invalid by a decision of the Supreme Court of 


the lL nited States 


Very respectfully, your obedient servant, 
Tl ¢ MEPS yN, Nee I¢ lary. 


Hon. Geo, W. Jones, of lowa, pore sent. 


RICHARD 


~~ - 


«)-) Seer tary Thompson la (r¢ rer MOT Kirkwood. Nov. ord. LS60. 
Extract from a letter dated— 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, November 3d. 1860. 
His Excellency 8. J. KirKwoop, 
Crovernor. &¢.. Des Moines. lowa 


Again I would remark that so far as any proposition for congres- 
sional aid in behalf — the State was brought to the notice of this de- 
partment during the last session of Congress, it was confined, as | 
understood it, to that portion of the claimed lands which have been 
heretofore certified by my predecessors, and which has not been In- 
cluded in the lists of lands ordered into market. In respect LO this 
class of lands, I had the honor, in a communieation of t the Lith 
June last. addressed to Hon. R. W. Johnson, chairman of the Com- 
mittee Public Lands of the United States Senate, to recommend the 
report LO that body, for adoption by Congress, the form of a joint res- 
olution, ius follows: 

ltesolved by the Senate and Llouse ot Representatives of the 
Lnited States of America In Congress assembled, That all the title 
which the United States still retain in the tracts of land along the 
Des Moines river, and above the Raccoon ‘orks thereof, in the State 
of lowa, which has been heretofore certified to said State im- 
properly by the Department of the Interior as part of the grant by 
act of Congress approved August Sth, 1846, be, and the same is hereby, 
rt linguish d LO the State ot lowa.” 

You thus perceive that, so faras my predecessors have acted under 
the oTrant t of Augus [ Sth, LS-46, was willing LO recommend i COon- 
firmation of th: it act ion by ( ongress cannot, however. ro further. 

Very respectfully, your obedient servant, 
THOMPSON. Secretary. 


» ty Joint Pesolution ty) Cuiet Tithe if) Lands mn thre Nhat of lowa. ip- 
proved Mareh ed. ISO]. (|? Slat. al Large, p. 251.) 


Resolved by the Senate and House of Representatives of the 
LTnited States of America in Congress assembled, That all the title 
which the United States still retain in the tracts of land along the 
Des Moines river, and above the mouth O} the Raccoon Forks thereof. 
in the — of Iowa. which have been certified to said State im- 
roperly by the Department of the Interior as part of the grant 
vy act of Congress, approved August Sth, 1846, and which in now 

eld by bona fide purchasers under the State of Lowa, be, and the 
Sane is i re by, relinquished LO the State of lowa. 


Approved March 2nd, 1861. 


Pleas in the circuit court of the United States for the southern 
district of New York. held at the United States circuit court rooms, 
in the city of New York, in said district, of the term of April, in 
the year of our Lord one thousand eight hundred and sixty-five. 
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ON = . : 
+ NiWiBaNe CIIAPVEAN Vs ROW LRT A cic MPTP NGEV 
| | ' ? ! | > ¥ ; ! . 
Witness tt) ae rabvbie &al if \ “on, JUSTICe OF the Supreme 
. 


ENNETH G. WHITE, ¢ 


SO itil nN |) _ I ./] N] \ \ ‘ 
r% ’ ’ } . 
Ihre Des \loines Navigat ¢>)) i\ i? brio | (Company, DCcLlhaig | cor- 
— : 
; ’ . , . + 
porat ohn created D\ and under tii laws of the State of lowa, 
} e ] | es : 
ind organized and residing in said State of lowa, were sum- 


moned to answer Samuel G. Wolcott, a citizen of said State of 
New York, of a plea of breach of covenant; and thereupon the 
said Samuel (x. Wolcott. plaintiff, by Jasper W. Gill bert. his attor- 
ney, complains of the said The Des Moines Navigation & Rail- 
road Company, defendants, of a plea of breach of covenant, for that 

whereas, heretofore, to wit, on the eighth day of August, 


~* 


ay in thre vear ot our Lord Clit thousand eleht hundred and 
fifty-n me, t Des Moines. Mn the said state of lowa. LO wit. at 


the city of Ne. W York. in the said south © district of New York, 
by a certain deed- pO! ll t hen and thre It mad by the said defendants, 
which said deed poll, sealed with the seal of the said defendants, 
the plaintiff now brings into court here, the date whereof is the day 
and year aforesaid, it was witnessed that the said defendants, in 
consideration of the sum of three thousand and forty dollars. to 
them in hand paid by the said plaintiff, did thereby grant and 
convey to the said plaintiff the following tract of land in said State 
' Towa, to wit, in Webster county: The east half of section seven- 
teen, 1n tewnahin clakts eight, range twenty-seven, containing three 
hundred and twenty acres; and the said defendants, in and by thi 
said deed-poll, then and there, in consideration of the moneys afore- 
said, did warrant the title of said land against all persons whomso- 
ever, and did thereby covenant to and with the said plaintiff that 
the said defendants then had, and that the said plaintiff, by reason 
of the said deed-poll, did and would receive and take, a good and 
perfect title in fee to the said tract of land, as by the said deed-poll, 
reference belng thereto had, will miore fully and al large pr prenl 
vet the said plaintiff, in fact, saith that the said defendants then 
and there had no title whatever to the said tract of land, nor any 
part thereof, and that the said plaintiff did not then or there or at 
any time afterwards, by reason of the said deed-poll or otherwise, 
recelve, obtain. or take any title \\ hatsoever LO the said tract of land, 
or any part thereof, but that the said defendants, to fulfill their said 
warranty of = title to said land, and to cause the said plaintiff to 
receive, obtain, or take a good and perfect title in fee to the said 
tract of land, Plt often requested so to do by the said plaintiff, 
have hitherto wholly neglected and refused, and still do neglect and 
refuse, of all of which the said defendants had notice : and SO the 
said plaintiff in fact saith that the said defendants, although often 
requested, etc... have hot ke prt the said covenants so by them 
58 made as afore said, but have broken the same, to the dam- 
age of said pli untiff of ten thousand dollars; and thereof the 
said plaintiff brings his suit, ete. 
And the sald defendants, by W. WC, Tracy and Tallmadge, their 
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attornevs, come and defend the Wi! yr and injurv when, et ana 

._- » ¥ ' = ; " ; 

as to the supposed Dreach OTF Covenall ove assigned and alieged 

. % 4. . 4] a2. . ’ t ‘ . 7 ‘ : , 4 4] | . +} 

bv the said plaintiff, thev, the said «i imnts, SaV that the plamntill 

’ } ‘ ° ° 

ought not to have or maintain his aforesaid action thereof against 
: } . } ; } } } } 
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dentu re, CONVEY to the said plaintifi cl ood and perfect title in fee 
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ration mentioned, and before the commencement of this suit, to wit, 
Ol} the first lay ol August, | S62, acquire and took i title and CS- 
tate in fee - the said tract of land, which said last-mentioned title 
and estate, by the common law of the State of Lowa, and also by the 
statute of the State of Lowa, “yp forthwith enure to and vest in the 
suid plaintiff, as the grantee of the said defendants, by the said in- 
denture: and by means ol eg prehiises thie sd plal int itt, | before the 
commencement of this suit, did receive and take good and _ perteet 
title in fee to the said tract of land, of all which the said plaintiff 
had notice, without this, that t | “ed 

damage by neans of Ltn thing ln t he said declarat lons rhit ntion d: 
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th said le te ndants by them first above pleacde a SuVS that he. the 
id plaintiff, ought not, by reason of anything in that plea alleged, 


to be barred from having or maintaining his aforesaid action, be- 
cause he s Says that the said defendants, at the said time when, ee. 
were not seized in fee of the said tract ol land, nor did they COnVeY 
to plaintiff any title thereto in any manner and form as in that plea 
in that behalf alleged ; - and this the said plaintiff prays may he in- 
quired of by the country, Ke. 

And the said defendants do the lke. 

And the plaintiff, by his attorney aforesaid, as to the said plea of 
the said defendants by them secondly above pleaded, says that he, 
the said plaintiff, ought not, by reason of anything in that plea 
alleged, to be barred from having Or maintaining his aforesaid ae- 
tion thereof, because he Says that the said defendants did not, at the 
said time when, We., acquire or take LiL title or estate, nor did such 
supposed title or estate vest in the said plaintiff, nor did the plaintiff 
receive or take any title whatever in manner and form as in that 


GOODNOW, 


‘ 


DWARD 


HAPMAN VS. 


—_ ‘ 
— 
~~ ° 
° 
om ¥ 
A - 
—— 
ous ~ | 
, ~ 
—" 
= » . 
“ « 
o~ ” 
— * 
_ 
- - - ‘ 
" - 
; - 
; 


— 
ll - 
a ~ . 
- “ . 
7 on oa 
a —_ 
- 


me 
~— = 
- - 
_— ome 
’ - 
— 
- - 
- - { 
a 
ons - 
- 
A 
_ os 
“ on 
— _ 
- 
se - 
a - 
an 
_ — 
“ ~ 
~. 
~ 
— 
o- 
- A ; 
— 
- 
« 
— . 
_ — 
— 
“ 
- — 
od 


- 
ee 


han 


] 


‘| 


RICHARD B. CHAPMAN Ys. 
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vy grant and convey to the 
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plaintiff the following tracts « 
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+ land Mn said State ot lowa, 


ivhtv-nine, range twenty- 
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section nine. 1n 


row? 
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eight, and all of section twenty-one, in township eighty-nine, range 
twenty-eight, containing together twelve hundred and eighty acres: 
ind the said defendants, in and by the said deed-poll, there and 
then. in consideration aforesaid, did warrant the title of said land 
rainst all persons whomsoever, al lid therebv covenant to nna 
with the plaintifi that the said detendants then had. and that the 
said plaintiff, by reason of the said deed-poll, did and would receive 
and take a rood and po rect tithe e to the said tracts of land, 
and each thereof, as bv the said d | reference be he thereto 
had. will more fullv and at large appear: vet the said plaintiff in 
raict saith that the sald di fendants t! siivn had no tithe what- 
ever to the said tracts of land, or eithe! of, nor any part thereof, 
and that the plaintiffs did not the r there, or at anv time after- 
ward, bv reason of the said deed-poll, or otherwise, receive, obtain, 
or take anv title whatsoever to the said tracts of land or eithe 
thereof. but that the said defendants. to fulfill their said warranty of 
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Therefore, it 1s considered that 

the said defendant his said d : 

aforesaid, in form aforesaid assess nd 

35. dollars for his costs and cha th 

adjudged of increase to said | : nd 
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pose OL IOTMAlLlLVY HXINng’ and dadenning ricnts supposed to have been 
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aiready oranted by Congress ut as these acts, according 
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OO to the case, 23d How ob. exceeded the grant made by Con- 
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Cress they rere Vola. nese acts were Intended as acts of 
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Lransier and not acts of reservation ve now attribute to tnem the 
: , ; : agate : 
eTiect oO iving reserved these lands O Lie | nited States—that Is, 
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set them apal lor the use of the Government itsell—would be reseryv- 
, , , 
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. lf these views are correct, then thie lands mn question were em- 
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} } : . ;-,) - } °,% } 
braced Lne DOadV oO} thy act Of \Ilav loth, 1806, and the titie passecd 
« i 
¥ | , a. rr. . 
bv that grant to the State of lowa in trust. The State took th 


lands in trust, and by an express provision of the act thev were “to 
De applied LO no otrmer Purpose whateve r than that of aiding in the 
railroads therein named. It is unnecessary 


’ ° . . 
efendants enterprise Is not one ol those named It) 


] “ ; % : : P i ae ° ; : 
pressi\ restricted, W hethe or nota titie mm presenti passed to the 
: \ . ; . 
state on eat DasSsuive OT this ACT (lO nol deem if necessary now Lo 
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dete rrypirie but think 11 Is quite ee riain that that ACT placed these 


ee Pm 4%. ee i aailade ; Dio —— 
Linas 1n such a position that they were hot re ached UD the \resoliu- 
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° ' } 924 . } } ‘ < 
tions OI Congress ol March 2d, 1861, and July 12th, 1862, upon 

hial ww. } = 4h -_ Bi seemed ' 
which the defendants rely. To conclude otherwise would be to hold 
> : ] 4 , | , : . . . ; 
Lnat these yoInt resoiutions repeal pro ranto, without aiiy CAPPeSS 
’ r} , Iter tmnil AI - 1; ' - - 
Pprovislons-——bv\ lm piication merelty—tiie public act ol May loth. 
an + } 7 e , * 

i yf) A econstructiol ‘>\ which thy repeal | i} statute hy 
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5. ‘These views, being legal conclusions drawn from facts conceded 


. © l, coal = a 2 3 a 
m tir CAS O} establishe ad DV uncontradicted evidence, covel the 


ilure 
of his title to these lands. The rule by which vou will be guided 
will be the amount of the consideration paid, with interest from the 
day of payment to the present time at the rate of six per cent. per 
annum. 


l. : y } 1k | j ‘ es ] ] +e : | = +] + 
le? adAamMages WHICH He Has Proven Ne Has sufferes irolns vile 1a 


The defendants’ counse! ( xcepted LO that part ot the charge COn- 


cerning the effect of the act of August Sth, 1846, contained in the 
second proposition or section of said charge, and also excepted to 


that part of the charge contained in the third proposition or section 
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thereof, and also excepted to that part charge contained in the 
fourth proposition or section the reot, nd also LO that part of thre 
charge contained in the fifth proposition or section thereof. 
a :; 
he court thereupon charged and instructed the Jury to find a 
verdict for the plaintiff; to which charge and instructions the de- 
fendants’ counsel excepted. 
y ;vy »* i? ' “ol of +1 rey y ' » +} " ; ro. an 
it }uUrY mound il Veraulict iil hcl i | i nit i cLiiti Gs SUSSsTcti iis 
. ° ; . - 
a damages alt $24,254.00. 
And beeause the said several exce) s do not appear b\ ne rec- 
rd of the said trial, the . d pres ldge, On ant pravel of thy 
defendants, has set to this bill of exceptions his seal. the third dav of 
November, one thousand eight hundred and sixty-four 
WILLIAM D. SHIPMAN. I[1z.s8.! 
Kiled Noy. 21st, 1S64 
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' ‘ . ob 

( krror. Vs Cal fii Purr. 


Supreme Court of the Unt | December Term. 1865. 


\W, Gilbert. P. Smith. (for mnt rvenor. } Chas. Traey. Litch- 


SAMUEL G. Woncortr. Plaintifl in error, 


iS. No. oO. 
Tur Des Moines NAVIGATION AND RAtLroap Company. } 


In error to the cireuit court of the United States for the southern 
district of New York. 


) . : 
Doe het I rie 


Record received and fils di, 
Stipulation to submit filed. 
Brief of J. W. Gilbert, for the plaintiff in error, filed. 


Brief of Litehfield. for the defendant in error. filed. 


Submitted under 20th rule 

Motion of Mr. Allison for leave to intervene, and also 
for leave to file printed argument. 

Affidavit of J. M. McKinley filed. 

Leave granted intervenor to file argument before Ist of 
Mareh. 

Brief of P. Smith, for intervenor, filed. 

Qn motion of Mr. Cook, leave eranted him to file argu- 
ment before [st March. 


oe 
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No. %04. 
Thre Des Morines NAVIGATION AND RAILROAD CoMPANY. } 
December Term. 1866. 


, 


Ordered by the Court that this cause be argued by counsel, if de- 
sired, with No. 133, when reached in the regular call of the docket. 


wee 
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Supreme Court of the United States. December Term, 1866. 


rs. - No. 204, 
THe Des Motnes NAVIGATION AND RAILROAD ComMPANY. } 


SAMUEL G. Wotcorr, Plaintiff in Error. ) 


[In error to the cireuit court of the United States for the southern 
district of New York. 


This cause came on to be heard Ol) thre transcript of the record 
from the cireuit court of the United States for the southern district 
of New York, and was argued by counsel. 

(On consideration whereof, if Is OW hie re ordered and adjudged by 
this Court that the judgment of the said circuit court in this cause 
be, and the same is hereby, affirmed with costs. 

Sth May, | S67. 

Per Mr. JUSTICE NELSON. 


Mr. Justice Miller took no part in the decision of this case. 


True copies of docket entries, extracts from minutes, and judg- 
ment. 
ISEAL. | Test D. W. MIDDLETON, 
Clerk Supre me Court U_S. 


id Supreme Court of the United States. December Term, 1865. 


SAMUEL G. WoLcort 
Us No. 308. 
Tue Des Mornes NAVIGATION AND RAILROAD CoMPARNY. } 


| 


The counsel for the plaintiff and the counsel for the defendant 
hereby agree LO submit, and do submit, this Case upon printed argu- 
ments. 

Dated December 18th, 1865 

(Signed) ). W. GILBERT, 
| Of ( ounsel for Plaintiff. 
(Signed) EDWIN C. LITCHFIELD, — 
(jt ('ounsel for De ti ndant. 

True COpy. 

SEAL. | Test: D. W. MIDDLETON, 


: 7 , ’ ’ 7 ’ 
Clerk Supre me Court f ' . 


Endorsed as follows: Stipulation to submit. Filed December 


Zist, 1S6o. 


Supreme Court of the L'nited States December Term. LS65. 


SamMuEL G. Woxcort, Plaintiff in Error. 
nS. »No. 308. 
Des Mornes NAVIGATION AND Rartroap Company. } 


’ 
; 


In error to the ecireuit court of the United States for the southern 
district of New York. 


The Dubuque and Sioux City Railroad Company, a corporation, 
— ») 
j—12584 


tf) RICHARD B. CHAPMAN Vs. EDWARD K. GOODNOW, 


D Be ? \ 11; , , , , ' : 
and by Wm. B. Allison, its attorney, now comes and moves the Court 
’ , ] 1° ’ Be ¥*% , ‘¥ +}. | ey taitl } lia ‘ ‘ 2 | 
tt) iCiLye i) | Cryeli¢ it? uit i hMOVe CTILILICd Cause, as a pares 
(Oo thneretl qd “aiso Io] eave to hie an argument 1h same Iol 
7 43 . } "> | ] ? 
, ’ > 3 . , ') ‘ j % , } 
° get 8] Fb - >] aLibit.ict ¥ ‘ i meCTeCWHLT) HL Tick riaitt . 1 
: 
| > 
neres 


DUBUQUE AND SIOUX CITY 
RAILROAD COMPANY, 
Signed By WM. B. ALLISON, Jts Attorne 


SEA Test DW. MIDDLETON, 


} j | + 
" } ’ ; ’ ’ ; ; ' _ y~riy sf 
val ‘ ) ' ‘ | J Du PLANT UGS cl litt ‘e) ix ‘ at ii \? i 
; , ss ’ nN . 
~ + | } | j 
('o) | th February, 1866. Wm. Bb. Allison 
; ’ ‘ : 
Som, ; { ? i ’ ’ ‘~~ * ; } yi) . . ‘~ / 
i f Bet ' t*t) it ~ ar, te eee. { ' be ? 
~ ' ‘ \\ |? tit] . ae 
' ‘7 ti tii Ail Lit 
|) \i \ . 
r* ' n ‘ ) ; 77 ‘ ‘ 
: 5 t >> \ Mr ATION G ht ILROAD COMPANY 
: ’ " ' 
‘ : » 7 
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[| Jay \l Mel ) +} that IT a Horney and 
bal > i CIN GILit Uatili & ‘ cl i {) Cy «ttita 
\ ‘ ; 7 : . 
COLL T ise ti 1 ate ‘17 ~~ | | iT erie’ | 3 at 1 PLD () is iV 
, 7 , , . , 
Sioux City R road (om) \ Loat With the past lew days, ana 
? ’ , ‘ ’ 
not Herons i | ve had ah opportunity to examlhe the reeord mn the 
_ a > 
HDove ne j : ~T *} 7 ’ ’ \ } Bate ? J ~; 1 record c ws that | 
, , 
attorneys of said Wolcott either did t fullv understand their cass 
; : ’ ? 
or the nature ot the party opposed to them, ol had Dbeeh DStructed 
" ' wilh . ’ : ' 
not to litigate the case In good | hat the questio volved 1 
, , , . + 
Sala Vaio ~ ‘ oh Wi Ciepel i> Ll Liki Wi Ct) Line Dubuque A 
’ | . . a 
Sioux Cty hi: road Company ar liredd tO aADOUT Seventv-seven thou- 
, » J ; . " . . . 
~rieeke icres ¢ | Peadiai. te i] eet CODNSLTUCTIOI OF Sic rowed 
oe } , , , , 
(?) Liat mnAaL adecision OF thie OvVe-DaMed Cust Fulnst Crh 
xv ~ j . } , . a 
piaintifi in error would tend to greatly prejudice the said 
Dub =~ — ( "11 h shoe a6 _ — . i+] +? } +] = . . 
Lahr { + c\ ‘ iJ iX ’ ‘ Piroad OMIPANV, ALLIOUGT Liit’y ire ete) 
— P } oe that I hi: A RE EM pe a r 
a party io tne suld case: that nave reason to fear the decision ol 


the court below (near bottom of page 61 of the record) was ebained 
ially an ev-parte presentation of the case, and is greatly 
f the Dubuque & Sioux City Railroad 

ompany, and is contrary to what would have been the decision on 
a proper prest ntation and argument ol the case. And, as aforesaid, 
thrmance of thi judgment of the court by low would preju- 

dice the title acquired by said Dubuque and Sioux City Railroad 
Company to said seventy-seven thousand acres of land and the title 


(Signed) JAMES M. McKINLEY. 
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Subseribed and sworn to, by James M. McKinley, before me, clerk 
of the district court of Dubuque, Iowa, February 1, 1866. 
W itness my hand and othicia! seal 
[SEAL. ] (Signed) M. LEPPER, Clerk. 


True copy. 
[ SEAL. | Test : D. W. MIDDLETON. 
("), yk Sup (ourt [y SN. 


~~ 
endorsed as follows: No. 303. Samuel G. Woleott. plaintiff in er- 
ror, vs. DesMoines Navigation & Railroad Company. Affidavit of 
James M. Mckinley. Iiled Sth Fy bruary, LS66. 
Cl—The Arqument of Platt S | Behalf of the Dubuque & Sioux 
City Railroad Company, tr Waleott vs. The Des Moines Navigation & 
Railroad Company 
Supreme Court of the United States December Term. 1866. 
Samvuet G. Worucorr, Plaintiff in Error. 
Des Moines NAVIGATION & R. R. Co., Defendants in Error. 
Si) feraquim ent of Platt Smith. Tn enes in Behalf of The Du- 
j Le A N20 § }? 1 (% pany 
in Both of these Ciists COMIC up from he cireult court of the United 
Stutes from the southern distri L of Ne \\ York. They art both Upon 
the same identical Issues, and substantially upon the same state of 
Hicts They "ee both suits brou rril (HUlNS the Ly s Mone . Naviga- 
tion & Railroad Company lo recovel damages for allewed failure of 
title to certa n lands in lowa conveved bv the defendants below to 
the plaintiffs below by warranty leed. The plaintiffs below are 
citizens of the State of New York | the defendant below isa citi- 
ren of lowa. 

The lands in dispute lie within five miles of the Des Moines river, 
und above the mouth of the Raccoon Fork. and in the alternate 
odd-numbered sections; and thev also lie within the six and fifteen- 
mile limits of the Dubuque & Sioux City Railroad Company, and 
are included in the act of Congress, granting lands to lowa, passed 
Mav loth. LSob. The Des Moin = Navigation and Railroad Com- 
pL claim title to these lands under an act of Congr SS, passed Au- 
cust Sth, 1856, granting lands to Iowa to aid in the Improvement 

de ot the navigation of the Des Moin s river, and under grants and 


deeds from the State of Lowa, to said company, and also under a 
joint resolution of Congress, passed March 2d, 1861, and under an 
act of Congress, passed July 12th, 1862. 

The Dubuque and Sioux City Railroad Company claim title to 
the Sule lands under an act ot Congress, passed May Loth. LSS, 
cranting lands LO lowa Lo ald in the construction of certain rail- 
roads and grants from the State of lowa LO the Dubuque and Pacitic 
Railroad Company, and conveyahces from sald Company LO the Du- 
buque and Sioux City Railroad Company. 
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Three questions are raised by the records in these causes 
Kirst. Did the act of Congress passed August Sth, 1546, grant 
S| the lands in dispute to the State (the a Territory) of lowa, for 
the purposes specified in the act ‘ 
second Did th act Oot Congress ot May LD, LSob, grant the lands 


- } i | ‘ : | : : ' ‘ ; + 
in dispute to the State of Iowa for the purpose specified in said act, 


yu i 
’ ’ ’ ; . } 4 . j ' : ’ + , . q . 
and did the act vest the 1 t O SAlG ifanas li dispute 1h) the state of 
lowa or were tf} Mmnas Ih dispute reserved to tne | hited States Si) 
i 
| j ‘ B-<% 7 o@ &. ] . 4 . . : 
LOAD SAIG act oO} May loth. 1Sob. did no Op rate to vest them in the 


state OT OW: 


Third. Did the joint resolution of Congress, passed March 2d. 
‘ ‘ : 
« y 7 ‘ ’ : , ° ’ . + 
LSOl. or thi ct of Julv 12 LSOZ, pass the title to the lands in dis- 
| . 4 ' | | | . ‘ | . 
pute to thi state ol lowa,. and nNrougcnyn sald State to the Des Moines 
Naviga ‘ a4 _ Ra iroad ( | 1) ti‘ 
rer? '. ; 4 : oe “Dye _  - ] { : . : . 
he firs question Was brougnt adirectlyv ve#»rore this court in the 
’ 7? , ’ ? Tr ‘ > \< , : ; : 
ease of the Dubuque and Pacific Railroad Company vs. Litehfield, 
. + 
, ° ’ ; : 
eeete — report i a Flow i Bia 


rant “or “<< 6] , : 
he court Ian elaborate opinion held that the act ol Aug. 6th, 


. I 
1846, did not grant to the State of Lowa any lands above the mouth 
of Raccoon Fork, and thatthe Des Moines Navigation and Railroad 


, ’ ; ’ ee : ‘ ’ . 
Lompany, under whom Atchnhneiad CialmMeda title, had no title to the 
A 


’ ’ ’ * . , - . 
struction of that act is concerned Yet the said Des Moines Navi- 
>} i 88 ' a, oe 2. ae 
ration and halliroad Company have been making continued attempts 
| P - ry. -_ 2 a t] . 
LO overturn that decisis hi aerenaant Lcnneid., Was tine pres- 
a ¢ bi ons ent = . ; ; 
ident of that company about the time of that decision (See record, 
° . "s : 4 , ° rr > 
page o, 1D the Samuel G. Wolcott case now on hearing.) he judg- 
‘ ° > ‘ 
ment entered In the cece | COUTT OF lowa Upon the mandate of this 


_" ‘ 
court Was set aside, and Ib required vii perenlptors mandamus of 
, } . 7 ' ’ ; " . . 7 

this court to have the iudgmenht stand as thie ldoement ot said ClT- 

A ae rune ) 7 * rt :, , . 

lt court (Dubuque and Pacific Railroad Company, ¢2 parte, | 
roll Re ost a +] hy serlyt 1 ppenit - . } 

“liace, Ou A suit was then brought in circuit court of Lowa Dy 
. 

t.. News 4 : : — +. : 7 > } rire ' 

Calvin Burl iPalnst Sala Des Moines Navigation and Railroad Com- 

| 


Som, 
ery muons Ban TT) tit! | : TY ’ 7 t | . ne ley) ls ‘ 7 } ) 
Dany, PLL VVULV iLike | i‘ ' i ‘} i ,? ri a. Faia ri Ltl SibLiiit biLile > iLs 11) Live 
: + : 
| : ; 

pore sent sult, and the Case suomitted Upon ab agreed state- 
wo) >) ’\7 if th ‘ 7. ‘ 7 ] Pest TO } / “led 1} Ist W; lls ‘a> 

bLit li Ji Lait TV itat 4 i ~ ‘ ' j recoraeqd iil ii ace, 


99 "The Dubuque and Sioux ¢ ity Railroad Company inter- 


] } ; |: j } } . - . 
yened ti that case 1h this court, and the case Was dismissed. 
ft 7 »| ely ’ y* +}, ryt ih ’ ft +] ’ | : titt | | \ : } ’ ' - 
t is cleariv tor the interest of the plaintifi below in these cases to 
5 , _ 3 : . : . . . ° . ® 
have the defendant obtain judgement on the question Of title. ior 
Y - , . ’ . > | ’ 4] . , ‘ . 
then they would hold their lands under their deeds. It is also to 


the interest of the defendants below to succeed. for if it can now 
succeed 1n procuring fro. | LLNIS COUTL aN opinion that the title to the 
land in dispute ts valid. it will give it some one hundred thousand 
acres of land now held bv the Dubuque and Sioux Citv Railroad 


i 
rl . j ] . ’ , . 1 . Ad . — 
This very readily accounts for the reason that the defendant in 


: } ; + } ‘ " i 2. } s . 7 . . "3 
the court below should voluntartl, vo to the State ol New York 
and enter to an appearances to suits there, where It might be out ol 


the way of the interference of the Dubuque and Sioux City Rail- 
road Company. 
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The records in these cases show that there is no real contest be- 
tween these parties to the suit, but that the real litigant against both 
parties is the Dubuque & Sioux City Railroad Company. The 
other railroad companies interested in the lands granted in the act 
of May, 1856, which cross the Des Moines above the Raccoon Fork, 
are also interested In the es lestions Involved. 

The second quest! ion an only Ly answered in the il 


firmative. 

The act itself vested the tle LO the | andi the ‘re in dese} ‘ibe d in the 

State of lowa. Its anaes is: “ That there be, and is hereby, 

granted to the State of lowa for the purpose,” ete. This is a present 

grant. The particular lands eranted are made certain by the loca- 
tion of the line of the road. and all the estate of the United Stat 

passed by the act itself to the State of lowa. We refer to a few of 

the authorities Ol} this point, as it Secltus SO well] “4 ttled as LO be be- 

yond dispute. (United States vs. Brocks, 10 Howard, 442; Lassieur 

vs. Price, 12 Howard, 59; Dubuque & Pacific Railroad Company 

Litchfield, 23 Howard, HF 

83 In this last case the court, spea king of the act of August 

Sth, 1846, where the granting clause is the same language as 

the act of May L5th, 1856, used a followin cy language: “The act 


’ 


of Congress was a direct grant to — el in fee of the undivided 


moiety of the whole track on each s the river from the Rac- 
coon Fork to the Missouri line. femane ‘oc | the undoub ted power 
to make the grant und vest the fee.” The cad in the case of S. 


Cr. W alcott, }). 1), shows that said road was located on the 27th day 


of Sept., LSS6, and the lands in dispute he within the six-mile hmiut 
of the line of pope road and the alternate odd-numbered sections. 
On the 14th day of July, 1556, the General Assembly of Lowa passed 
an act granting ll the lands included in the act of May loth, 1856, 
to aid in the construction of the railroad from Dubuque to a point 
on the Missouri river, at or near Sioux City, to the Dubuque & 
Pacific Railroad Company. The eranting part is lt) the following 
language: “Are hereby disposed of, granted, and conferred to and 
upon the Dubuque & Pacitic Railroad Company,” ete. This is a 
rant Lh hes senti, and vested the Litie Lo the lands lhh said company. 
U pon the location of the line of said road the title in the pul rticular 
lands vest ted. and the United states had ho remaining Interest 1) 
them. On the 9th day of July, 15857, said company conveyed the 
lands in dispute by deed of trust to certain parties to secure bonds 
LO be issued tor the construction of the road, and On tne — day of 
November, 1863, said Dubuque & Sioux City R.R. Company (which 
had become vested with.the nght and title of the Dubuque & Pacific 
Railroad C Old pany in said lands) co veyed the same to George J. 
kK oTrrest and othe I's. 

[It is row claimed that the proviso to thi a section of the act of 
Mav 15th, LSo6. excepted the lands laimeer by the ay s Moines Nav- 
igation & Railroad Company fron _the ope ration of this grant 
That proviso is as follows: “And provided further, That any and 

all lands heretofore reserved to the U nited States by an act 
S4 of Congress, or in any other manner by competent authority, 


for the purpose of aiding in any objects of internal improve- 
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change of ownership of the stock there was a new board of directors 
made of the Homestead Company. Morris Kk. Jesup, D. Willis 
James, J. Pierpont Morgan, and J. A. Roosevelt, George J. Forest, 
Kdward Stimpson, and Isaac H. Knox were directors in the com- 


-~ 
— 
—] 


The railroad company owned a majority of the stock of the Home- 
| vear 1866. I eannot SAV xactly what 
dat { was soon aiter the time that Morris ly Jesup by Came pres- 


ident of the railroad a it might have been within two 
months or within L year ait that date 
By OWING a matority of the stock they controlled the Homestead 


Company, and they worked harmoniously with our board. 

| know that after J Sup became preside nt of the railroad company 
; ipany held by the directors of the 

railroad Company was transte rred LO the railroad company, amount- 

ing to five-ninths of the whole stock. I think it was within a year 

afterwards, but am not positive In June, 1873, I sold the railroad 


a 
— 
— 
i 
—— 
a 


| mn - | ] 7 . Se . ‘. : 
company MY stock, VOY shar;res, and took the Dubuque & Sioux City 


Railroad Company's notes, payable in one, two, three, and four 
véea he company I ean say thev purchased at 
the same tim the balance of the stock that was held by other stock- 
hold rs othe than the rallroad COM pany Ol} the sume terns. As to 
how much of the stock was owned by the railroad company on the 
ist of Oct., 1868, 1 cannot answer, for the reason tnat I cannot fix 
the time when Jesup became president, and by whom the stock has 

been held since June, 1873: | cannot answer except as above. 
85 Soon after Jesup became president there was transferred to 

the rallroad COl Pprairs five ninths of the entire stock of the 
Homestead Company, and in June, 1875, as betor stated, the rail- 
road company purchased from me and other owners the balance of the 


) 
é 
; 
j 
~~ 
—« 


i 
" , 1 : ‘ . 
stock. making the entire stock of thi Homestead Company. I think 
is shortly aft r Jesup becams pr sident 
i). state whether or not there was an agreement between said rail- 


road COTM pal and said Homestead ( OULD Pais that, in case of failure 
of the title to the Webster COUNTY lands purchased by the latter of 


the forme! that the 1 road company would pay back to the Home- 

ead Compan) thi original cost, with ten p r cent. interest thereon : 

if so, whether or not any record or memoranda of such agree- 

as or should have been recorded in the books of both o1 
either of suid companies: and if so, in what book or books. 

A There Was ah agreemelit tO that effect amongst the lowa 

Ilomestead Company’s papers. I don’t think it was recorded in any 


(>. | t or 1s 1t not true that said railroad company pac the cost 
ana CXPechises of the litig ition in the case of the lowa Hlomestead 
Company against the Des Moines Navigation & Railroad Company, 
commenced in the district court of Webster county. lowa,. in Octo- 
ber, 1S6S8, and taken by appeal to the Sup reme Court of the United 
es, to settle the question of title as to sal d Webster county lands” 
| you know with r spect to th pavinent o1 said costs 


OX \ whether pn . i by said railroad COMPANY, Oo 


t 
~~ 
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jointly by said railroad company and said Homestead company, 
and if jointly, in what proportion the same were paid by them ; and 
state further whether or not the matter of the pavinent of sald costs 
and expenses, or provision therefor, was considered or discussed at 
any meeting of the board of directors of either of said companies 
at which you were present; and if so, state whether or not both of 
said companies were represented at such meeting, and if not both, 
whether or not said railroad company was represented at such 
meeting. 


So A. I cannot answer whether they paid them or not. They 

agreed to defend the title. The lowa Homestead Company 
hever paid a dollar of the Xpenses it was never discussed at the 
lowa Homestead Company’s meetings, and I know nothing about 
what was done in the railroad com) vy'smeetings. I havealready 
stated that the railroad company owl la majority of the stock of 
the Homestead Company, and we were working harmoniously. 


Krom W. bs Barnes’ deposition is follows: 


; A. 


| was land agent for the lowa Homestead Company from its or- 
ganization up to some time in 1875. I have had no official relation 
at any time with the Dubuque & Sioux City Railroad Company. 

(). State whether or not you had, at the time of and pr viously LO 
the commencement of the suit in the district court of Webster 
county, lowa. by the lowa HLlomestead Company avainst the Des 
Moines Navigation Company and others, for the purpose of trying 
the title to certain land lying in Webster county, Lowa, claimed by 
said companies respectively, and in which said Homestead Com 
pany sought as alternative relief the recovery of certain taxes paid 
by sald Llomestead Company, knowl Lor Ol the fact hat said suit 
was and was to be commenced 

A. I had nothing to do. with the suit mentioned, although I think 
it was mentioned to me that such suit would be brought. I neither 
directed nor participated in the direction of said snit. I don’t recol- 
lect now exactly who were the officers of the lowa Homestead Com- 
pany at the time, but believe they were Morris Kk. Jesup, president, 


and John B. Dumont, secretary and treasurer. As to the directors, 
I have forgotten who they were As LO the otheers of the railroad 


company, cannot say. 

[ don’tthink the lowa Homestead Company paid taxes for 1861,—2, 
and ’3. I think I paid all their taxes, and my accounts don’t show 
that paid such taxes for the ae 


1 From the deposition of Georg: Crane as follows 


Int. 14. Do vou know whether i 7 tthe books ot ait |) iV m €) 


R. R. Co. contain any evidence no with respect to payment of 
taxes on the lands in controversy in this suit” 

Ans. | think they do ior a cel yveur The CT} \ Veil looked 
for was a payment in 1566. 

I have been the attorney of t! tiff in this ease sinee TS75 


or 1876; possibly since 1874 
S—1284 
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the commencement of the suit in the district court of Webster 
county, lowa., by the lowa liomestead Comp: ny acainst the Des 
Moines Navigation and Railroad Company and others, for the pur- 
pose of trying the title to certain lands lying in Webster county, 
lowa, claimed by said companies, respectively, and in which said 
Homestead Company sought as alternative relief the recovery of 
certain taxes paid by the said Homestead Company, knowledge of 
the fact that said suit was or was to be commenced. 

A. | have ho recollection of any such suit. 

Q. State whether or not if you were present when,the assignment 


+ 


i 
: 


4 
by either said Homestead Company or said railroad company to 
Goodnow Was made, and, if SO, whi ther said Goodnow Was pore Sent, 
and when were said assignment, or either of them, made. 

A. I was not present; I do not know whether Goodnow was pres- 
ent or not. 

Q. State whether or not you arranged with said Goodnow for the 
making to him of either of said assignments, and, if so, state 
whether the same was done orally or by correspondence, and what 
interest, if any, said Goodnow has in the claim so assigned to him 
or either of them. 
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path \ and cls the ratroad COTA pa ) VWhis bie IANadS, ANY GISCUSSION 

ite vurd LO them Or any matters rererence to the fLlomestead 


‘ On pany have been had at the mceLlngs of dire ctors ot the Du- 
buque and Sioux City Railroad Company 

(). State whether or not vou had, at the time of and pr 
to the commencement of the suit in the district court « 
COUNTY, lowa, by the lowa Hlomestead Company against the Des 
Moines Navigation & R. R. Co. and others, for the purpose of trying 


the title to certain lands lving in Webster Co., lowa., claimed by 
both companies. respectively, and it) whieh said Homestead ('om- 


pany sought as alternative relief the recovery of certan 
by said Homestead Company, knowledge of the fact that said suit 
was or Was to be commenced. 

\. | donot know anything about any of these matters of eight 
Years ago. 

Q. State where the plaintiff, Edward Kk. Goodnow, resides 
JO and what official or other business relation, if any, he sus- 
tains to the said ge -raeo or said railroad company. 

A. He is a partner of Mr. Jesup, who is president of the Dubuque 
and Sioux City Railroad Company, and has an office with him. 1 
do not know where he resides. I do not know that he is officially 
connected with either of a ompanies. | know he is not an 
ofticer or director of either of said compan 

(). State whether or not sand were present when the assignment 
by either said Homestead Company or said railroad company to 
(joodnow was made: and, if so, whetlier said Goodnow was present, 
and when and where were said assignments, or either of them, 
made. 

A. I know nothing in respect to the matters inquired of. 

(). State by what authority the assignment of the cause of action 


herein to the plaintiff, (Jjoodnow. was made: whether or not it was 
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authorized at and by any meeting, either of the stockholders, direct- 
ors, or any committee of the assignor; and, if so, by which, and 
when and where was such meeting held, and who composed the 
Same. 

A. I know nothing in respect of the matters so inquired of, and 
cannot answer that question 

Q. State, if vou Cs id companies, the Homestead 
Company or the railroad company, furnished the money In the first 
instance with which the taxes on said Webster county lands for 
the ve ars ISO]. ‘oY. and 'f o>.and ent h the rt of, were paid, and whether 
or not the same was so furnished for thre use of the company So 
furnishing the same: and, if not, for whose use was it furnished, 
and what adjustment, if any, was subsequently made with respect 
thereto. 

A. I have no personal knowledge in respect to this matter inquired 

of. The matter, however, bas been talked over at the meet- 
od ings of the board when I was present,and I understood from 
these conversations that the matter was referred to the officers 

for them to bring suit, and to take whatever measures were neces- 
sary. I supposed the taxes had been paid, and these suits were for 
thé purpose of recovering them back. This occurred in the meet- 
ing of the board of directors of the Dubuque and Sioux City Rail- 
road Company These conversations referred to have occurred 
within the last three or four years. 


. . ’ 
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From John B. Thompson’s deposition, filed November 19th, ISS1L: 


| have never had any connection with the Dubuque & Sioux City 
Railroad Company. I was, however, secretary and treasurer of the 
lowa Homestead Company from 1864 to 1873. 

(). State whether or not you had, at the time of and previously 
to the commencement of the suit in the district court in Webster 
county, lowa, by the Iowa Homestead Company against the Des 
Moines Navigation Company and others, for the purpose of trying 
the title to certain land lying in Webster county, lowa, claimed by 
said companies, respectively, and on which said Homestead Com- 
pany sought, as alternative relief, the recovery of certain taxes paid 
by said Homestead Company, knowledge of the fact that said suit 
was and was to be commenced. 

A. I have no knowledge of there being any disputed title to the 
lands. I cannot now reflect whether I had knowledge of the fact 
that such suit was or was to be commenced. 

Q. If, in answer to the last interrogatory, you say you had knowl- 
edge of the suit therein referred to at the time of its commence- 
ment, state whether or not you directed, or participated with others 
in directing, its commencement; and, if so, state the names of all 
the officers of said Homestead Company and said Dubuque & Sioux 
City Railroad Company, as far as you can remember, with whom 
you consulted about the commencement of the same before it was 

commenced. 
95 A. I cannot answer clearly. I suppose it must have been 
by action of the board directing the secretary and treasurer 


may 
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to bring the suit. Not having the books I fannot make any refer- 
ences to them. I know that there were no éntries on our books for 
taxes of 1861, 1SG2, and 1863. The lowa Homestead Company paid 
the taxes r ularly from 1LS64 Up to IS735, when my COM ection with 
the company terminated [ cannot answer where they (the tax re- 


ceipts) are now. I gave them up in 1873 to the Dubuque & Sioux 
City Railroad Company. I think there were no taxes paid by the 
Homestead Company to my recollection from 1559 till 1864 

I only know him (the plaintiff, Edward K. Goodnow) as a part- 
ner of Morris Kk. Jesup & Co. Ido not know him in connection 
with either of these companies 

[I know nothing about che assignment of the claim sued upon to 
plaintiff, and was not present when it was made. Don't know by 


what authority it was made. 
The lowa Homestead Company held a warrantee deed from thy 
’ 


Dubuque & Sioux City Railroad Company, and in addition they 
} 


held iin agreement that they (ihe Rt: lrou Company) would 7 fe nad 


the title at their own expense, which they did. 
Krom Morris K Jesup’s at position, AS TOLLOWS: 


[ am president of the Dubuque & Sioux City Railroad Company, 
and have been since the early part S66. Ihave no relations 
with the Iowa Homestead Company officially, and never have had. 

Who on behalf ot sald Railroad Company had thie chief contro] 
and direction of said suit, and who employed, consulted with, and 
generally Pave Instructions Lo the ullor rheys who had eh irye of it t 

[ am president; and I presume if any directions were given, | 

must have given them—I do not know. 
ON) He (Edward kK, Goodnow. thi plaintiff) I’ sides in brook- 
lyn; 1 am not aware that he sustains any official relations 
with either the Land Company or the Railroad Company. 

(). State whether or not you were present when the assignment 
by either said Homestead Company or said Railroad Company to 
Goodnow was made: and if SO, whi thre I’ said C,oodnow was present, 
and when were said assigninents or either of them made. 

A. I do not recollect anything about it. 

\). State whether or not you arranes d \\ ith said Goodnow for the 
making to him of either of said assignments; and if so, state whether 
the same was done orally or by correspondence, and what interest, if 
any, said (soodnow has in the claims assigned LO him, or either of 
them. 

A. Not that I remember; I have no recollection of any arrange- 
ment between Mr. Goodnow and the lowa HLlomestead Company or 
the Railroad Company at all. 

(J. State by what authority the assignment of the cause of action 
herein to the plaintiff Goodnow was mace whether or not it was au- 
thorized at and by any meeting, f ithe 4 bv the stock holders, direc- 
tors, or any committee of the assignor lt SO by which, and when and 
where was such meeting held; who composed the same. 

A. Lhave no recollection of anything of the kind; | presume, how- 
ever, if anything of the kind was done it was done by the board of 
directors; I remember nothing about it. 


4 
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7 v . . . . . 
ldo not remember of any record of the proceedings authorizing 
. | 
~ I Poe Vine peen miaae 
ee +; 7) 
From J. B. Dumont deposition, as follows 
| 1 ] . : " . , | _ ’ : .. . , > 
i nave be ASSISLANE secretary OF thie |) ipuque W Sioux City lt. R. 
‘ i . 
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AO. SInCce Somenme In IS6O4. and reasurer since sometme mn June. 
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IS76, and secretary of the lowa Homestead Company since sometime 
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4 a eC whetoer or not at any tine during thi vears 1874, 
a ~ ’ } ° ° ‘ 
® IS,6 vou had a conversation with (reorge CL rane, 


SO) 7 ti ePIty 0} Dubuque, lowa. With) respect to the commence- 


ment ¢ suit or sults for thie recovery ol the taxes, or any prarrt of 


them, paid by the lowa Homestead Company and said Railroad Com- 
pAnV Irom the vear [Sov to the vear 1S; 2, both Inclusive, or either 
of them if so, state what Was sald 1p said conversation about assign- 
+ Le | = TCs] eay i 1 said companies, or either of them. tO 
Mr. Edward K. Goodnow or to any other persol, that the same 
on 8 YoU i dtl fla CO] thre “SSIL TO! 
\. 1 have no recollection of any such special conversation; Mr. 


‘ i 
(rane was Counsel of thr Dubuqui W SIOUX City Railroad Company, 
. fe « ; > Bat ; — — : + : ; 
cha Li Ss 10 LIK eLV Lbnal | had some conversation with h if | do not 


} P ray - } ; } Ri 
retmenrvoer Whoa’ Was Said. Ph piammtitl Gooudnow resides 1) Brooklyn, 


4 ; ‘ . + . ij ’ ] . : . ] : r ] . ; 
\ \ And sSustalns no omeltl ol business retations with e1bner Cotlil- 
pany | do not remember being present when the assignments 
é 


I 
were Tad do not know whether he (Mr. Goodnow) was por sent 


or not: I do not remember when they or either of them were mad 

J. State DV What aulnority the assignment of the cause of action 

herein to the plaintif? Goodnow was made: whether or not it Was 

. | = , ' 4 . eS Bae a en , 

authorized ov ably meeting, eithel or the stock boiders, directors, Ol 
, | .* .% ’ , 

of any com) ee of the assignor, and, if so, by which and when 

¥ ’ ’ ' ye? A bay | | ) } 
and Wwhel cs su L iil ie’ eid ind Who composed the same 
« 
] Zi ] ‘ ; - | | | — 
\ he records of the company are 1p Diibuque; | do not know: 


| eannot state by what authoritv: I cannot state whether anv such 


' , 3 ik Soar i. : : ' : ’ ‘ ] 
record or the proceedings aubLhorizing’ sald assignment was maae, 


as the records of the company are 1n th Dubuque othice. 
: ‘ 


se ' : A. Oo i . : ; “ ~ 
fhe plaintiff then offered in evidence the original assignments. 


, ; (° ’ } 

vere obpie (i | Dy aderendant because— 

‘ 1 ry} , ' ' | ' f 4] “ty t 1’ by 
ae : nere is no evidence OF tne authority ot the othecers U\ 


| } 
om wm purports to have been executed to execute the sam 
~ oe , : , | 
. ther s no evidence of the execution of the same by the 


imcers 
» < } tifieate of acknowledge as to the assign 
» i s no certineate olf acknowledgement as to the assign- 
: } 
ment reiled upon ih this Cast 
; 


Thi assignment purports LO have been made Mn) the State ot Vew 
York by an lowa corporation, and no authority is shown for them 
to transact business outside of the territory creating them. 

5. kor the reason that the Instrument shows it was executed long 
after these suits were commenced, and there is no evidence that the 


; 


ASS] nments were ever cle livered DY the Railroad Company Lo the 
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The assionment, il COpy ¢ = hy is attache 
tion and marked Exhibit B, was read in evidence. 
Plaintiff then read in po nee dupt e of 
Line he d Lo said po tition, and thre follow ne acknowledem«: rit thereof: 
STATE OF New York, New York City and County: 
On this Sth day of April, A. D. 1881. before me, a notary 
in and for said county. person: ill eS] 
the Dubuque and Sio ux ity railroad, and 


Lars ot said COMI PAILS Y. mi DeCTSOMaAt! KI Vi) () by if qaenth | 
persons whose names are affixed tothe above instrume! $s grantors 
nd officers of said company and acknowledge the same to be thei 
voluntar\ ‘4 ana leed cll | at ict d +) 
Railroad Company. for the uses rposes there entioned 


DEPARTMENT OF THE INTERIOR. 


{jf 
\\ \SHINGTON. October 1. 1 S60. 
Sir: In reply to vour letter of the 29th ultimo, I have to inform 
you that a letter was addressed to the Commissioner of the General 
Land Office on the 6th of that month, which was responsive to vour 
apphe: ition of the 26th June last, for the certification of lists of cer- 
“in | ids to the State of lowa. unde! tne oTrants for Hula In Construct- 
Ing barat 1} ma State. 
A copy of my letter is now enclosed, with the remark that in the 
reports of - the Commissioner of the General Land Office of the 7t 
July and od of Septem b ? there referred to. It s not stated 
whether the lands which vou desire to have listed under the railroad 
erant are, OF are not, in whole or part such as have alr TA be 
pheno oe he state erroneously, under the errant fry iv improve- 
hic Ol the Des Moines river. | I ke this remark deeming a 
marae A that the (‘Commissioners OblecLIONS, AS MV OW] ive by C] 
chiefly restricted to lands that have been heretofore erroneousl\ 
certified, and hot to all t hat have ren egally claimed unde tha 


Des Moines grant. 
Very respectfully, your obedient servant, 
}. THOMPSON, Secretary 


WASHINGTON, September 26th. 1860 


Hlon. JoserH S. Winson, Commissioner General Lan 
Understanding that the ‘et ) 
» comply with my requests of the 2 


ilates§ te 
the Des Moines river lands in lowa. enuring the ral 
. ¢ ’ 


approval 


roads, because it does not appeal 
the same. I beg leave to state that the duly authorized agent of 


the Governor (Mr. Henn), as you are personally aware, did request 
that these lands shoul: be approve d to the roads. and that On) \[ r. 
Henn ~ leaving Washi Megton, | had full 


LOO stead, which I have since done, and 
ognized. Iam likewise authorized by the several companies, 


the assignees of the state, to do the per ific act as well as others. 
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nal ‘ thy, a hy a aT an 1) rel 4 t crt] 1s irs ; ST TT > } 
(iain Lil awvOVe LAL@TINEeNL Ill OPTaUel {) wuara ait erro! ana 
} 1S } me Secre iry Ol} the point mentioned, and 
through you, under the circumstances, 1 Rasen. es renew my pre- 


Is re : 
’ | ° 7 
’ pHeaie~nt Servalhit. 
uo ' 
Wn. TI. SLE IGER, Agent, ete 
Wasnineton,. June 26th. 1860 
z ’ ry | . 
ii , | 1% tig) \i ~ o> Sy ri | OT air / ft h 4 or . 
: 1’ Cj i] - ] 5 ns : : . 
SIR i] ediately altel ie recent adverst decision of the Supreme 
Court he United States. « the Des Moines river claim to lands 
bove the Raecoon fork ne State of lowa, as the agent of two 
" . : ( . , ] : 1 «)0 ao j : as 
I . i ‘ r ‘ cil atiita Lt Piste Ol SCICCLION 
. " " } } 7 5 
rier) nds thus enuring to tle roads, in order that they 
A Bs ‘ : ‘ ‘ ‘ i iit Lisi Li ij 


ah ‘ites ae 1. 
ine Commissioner ot the weneral Land (otnee, 1 acknowledging 


‘ } - j . ry we ae ’ P ‘ a . 
e receipt of the lists, informed me that the mat er, alluding to the 


' ’ — ao } ’ ° . : 
; 2 " Genrer a »ieyy ‘ a ; ‘ . . : \ : 
Des Moines river conflicting claim, having been placed in train fon 


(‘oncressional intervention, no action could be taken at present upon 
} \ 38) } 
since tp acdiournment Oot Coneress have taken particular pail 
LO ascerlaln what, if anvthu Le had been dol 2. and fh UG that the 
Committee on Publie Lands of the Senate. before whom this matter 
WAS ] C ken no turther action upon it sinee vour com- 
nie them on the llth instant It will, therefore. unde 
eo I opted OV The Senate re Ling to unfinished bus - 
‘ m\ i. _ ‘ rhe \ _o~ »? 
un vy of reporting at the present session, as far as | 
+ ' rs >} bey thig rohts ’ thr ripvronads T° 
: a, ; % .& ‘ . ‘4 +. 
sas to the corre ss of the view expressed bv the De- 
{ nthe ith Stil tik since the de S10n ol! the Supreme 
Co se rights « no longer be called in question. and that they 
thus save the lands tothe State. but whether or not it would be 
proper or expedient to recommend a grant of lands in addition to 
LIOse ly granted, and, if so, to what extent, as pl mage in the 
esolution substituted by the Department, and the several bills and 
resolutions before the committee having a simular object. 
As nat =i lands, for thre Cause ILit ntioned. have been held suspended 
from the commencement of: the adjustment of tie railroad grants 


more than thre C Vears apo, LO the sf rious disad antage of the rail- 
npanies, and it is now admitted that there can be no ques- 
tion as to the right of the State to them under the act of May L5th, 
1856, I most respectt ully but earnestly request th at there may be no 
further delay in certifying the proper lists to the State and the rail- 
road com pani S, in order that the latter may fat once avail themselves 
of the aid and benefit derived from them in the prosecution of their 
respective works, as intended by the original grant. 
additional reason for granting my requests, I beg leave to 
at if delayed for legislation of Congress at its next session, 
even should expectation of relief not then be disappointed, it would 
postpon any final action until after the 4th of March, or to the next 


. 
— Pm 
- 

— 

a 

— 


RICHARD B. CHAPMAN Vs. EDWARD K,. GOODNOW., (] 


Pe 


. } . | } ] } S . 
How much longer no reasonable calculation could 


, ° . . 
Aa MITNIStration. I 5 
} : yye ] ‘ +4 ' ’ ' | ' Baan +} ’ ar ; ’ 4} ’ ° vic 
Oe WAaGe, US 1L Is Tall {) pPresuliit j Ce new OLIiCiI“aiIs WOU require 
, . . af rey 
some tin lo acquaint themselves W i adil the tacts iy Is course, If 
} 7 j } — ’ ’ ye | , ts , ” +] | ; 
i.e iow et e Worl (j rf cto i li] us Pe ita rt 1} Lis] ‘? Lait raiiroand 
. " ; . : 
COT panies, Who are firmly DOU C OLA ind Lnroug! { to the 
i " 
| » 4 ] ‘fay f » +] Zz +1 i | : ’ " ’ 1] i] l.¢ 
hited . Lci tts IO} ei BcLELEEAL re ‘ )i ij ' if (LI LIOLS oO! 
4 7 + , } | . , 
Line grant, Including the conmipti li ¢ me roads Ih the time speci- 
‘ 
, . > 
fied besides, whatevel misiation of Congress 
i , ’ , ’ . ' 
L(y rpei\ De. 1] WoOoOtlLiti 11] (LOU ‘ ~ ‘ ' l] Vested ; oriits 1) tive 
| | | . ’ ’ - 
Mmtliads and therefor not intel Line Dproval NOW aSKed 
Ol Ui Department 
: 
1) with vreat respect, Vo f L Servant, 
+ 
" rhA ‘T> 
WM. IT. STEIGER, Agent, et 
*s . ) ' ; , 4] ’ | ' we } } : 
(OTC Cpa biel ‘7i td i | ) Shi Presper - 


. ’ 
i \ reterreqc ce iif (>TT} PISST¢) ‘ 
; rT \ ’ 1] hy} ’ ) 
CPOort =i *™ VOCLiyv, ¢ rit’) ‘ if \ 
| 
’ ad ’ 
f ; IAS pia VW os ff) \ j / | Nepnt " if S60) 
; . ; A 4 ? | . 
- 
(TENERA Vp E. Sep Sra. LS6UO. 
s 
1] Mss "T \ wotrn at f 
(Pil ° : PrONEPSON. > . ‘ y se i 
. . 
} +] | ¢ ’ , 
,; F ’ > 
SIR: rmave tie LlOHOTr LO Ft € Coll ( on irom 
W. F. Steiger, Esq., of the 10th J i. melatine se 
. * ‘ rer. me, ‘fi Liat 2 ‘ <Auiy / _ hPara Lal T) 
: a 
. . : ; 
: » $1 fat ’ ’ " a. 7 : + ’ 
iO] ie Cervuligecavion O| eertaln i - ‘ iit Raceor UIR Ol Lilt 
| \ " * > ** , ‘y ’ ’ s] 
Des Moines river to the Lowa } s,and respectfully state that 
, , . , . 
. ’ ¢ t , , i«y } * 
nnd no reason therein fol re ¢ ur recol inaation Ol 
oe ' ’ 
. »t | ; = , - sf i " " . ri . . : thy 
‘ j ee tli 5 il i ie de i Lift Lii« -\ sam. tse 
, > , : 
" . . ; . * -? " + ; " 
piged ‘ S| 1a" ,eu 1} L ahilt ~ , Lille Tle AL SSSI OT ( ()Tl- 
oP t's ~ 
— tees \ “= »>* “Lh te + 
Very resi M'cLiti is, ¥ ri; Lyi ' \ I 


ea ; JOS. S. WILSON. Commission. 


tis Necretary 
{ji Nepl i S6Ht) 
DEPAI NT OF THE INTERIOR, 
7 ’ y ‘ 
\\ ASHINGTON, Sept. Off. LS6U). 
i 

‘ea 8 In thie absence Of any arect pplication bv the trovernor ol 
j . : : : ; . ’ + o + Y . + »* = 
the State ol lowa ior nhnal action in e CerT~tlncation OT certain lands 

‘ <a : 1 
common to the claimed limits of Lne grant to that State tor the Im- 
provement of the Des Moines river. and the grants for aid in con- 


I 


structing 


—_ 


railroads, my opinion is 
r thie se OT the next session Ol ('on- 


gest, to delav action until afte 


The papers enclosed with you 
3d instant, are now returned. 


Very respectfully, your obedient servant, 
J. THOMPSON, Sceretary 


GEORGE CRANE, being sworn, testified as fol 

l am rather familiar with the hand\ 

was not present when the aussigunie nt wa 
G9—]284 


62 RICHARD B. CHAPMAN VS. EDWARD K. GOODNOW. 
nature is In the handwriting of 
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Jesup by me or not; I think I received it back from him; I do not 
recollect now of having any correspondence with Mr. Jesup upon 
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EDWARD K. Goopnow Sam .t G. Worcort. 
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WARD Kk. Goopnow vs. Wau. J. MCALPINI 
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enuse coming up i nmnat hearing, this Znd dav ol Uetober. 
. ' : es = . 
A. D. 1883, and the same having been dulv argued by counsel and 
, ; a7 . _ j } } : . a 7 
considered by the court, the court finds that the plaintiff, E. K. 
(soodnow.1s entitled torecover of Wm. A. McAlpinethe sum of 
TiS ror] ; | ;y 7} lract ror}y] >} 7. | ll. . } . cy ‘ “1 - a | 
) ‘ a" is nunared { ii, LV Olle Ana ai (AOLIaTS, ele | it Prilel pel 
pala, and interest thereon only from the commencement 
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ion. to secu 


’ F , ] . 
of and from the defendant 
and 1 dollars, and costs of 


order cl and ‘ 


bster county, Lowa, being lands described 
payment of said claim 

lecreed that plaintiff have and recovel 
the sum ol elght hundred eighty-one 


, See cl at s——. 
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[t is further decreed that this decree be, and is hereby, made a 
special lien on said land from the 285th day of April, 1873, and that 
il special execution be issued, and the lands above described, OP SO 
much as may be necessary, be sold thereunder in accordance with 
this decree, ond if the said lands do not sell for enough LO pay sald 
claim, interest, and cost of suit, that plaintiff have a weneral execu- 
tion to make such balance. Defendant consents that in computing 
interest a rest may be made on the 13th day March, 1883; to which 
several rulings both parties excepted | 


And afterwards the plaintiff, Goodnow, gave due notice and per- 
fected his appeal from the decislo f said district court to the Su- 
preme court of lowa. 


And afterwards the defendant gave due notice and perfected his 
appeal from said decision to the sup court of lowa. 
GhLORGE CRANE, 


. : ° >} ‘ -* 
Attor fie tj fo? [ faint. 


1. The court erred in not allowin terest from the time of pay- 
ments to the county. 

2. ‘The court erred in not allowing plaintiff a lien on all the land 
for all the taxes paid. 

do. The finding of the court is contrary to the law and the evidence 
in the case. | 
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All three of the for rong causes V submitted at the same time 

. } ’ } 5 . } 7 } . 
and determined DY the adistrict ure upon the record, pleadings, 
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otfered or introduced by the parcl - t the tmnal of said Causes, In 
each of said causes an appeal and cross-appeal was duly taken and 
perfected by notice according to lay 

And said causes are hereby submitted to this court on the same 
record, pleadings, Cy) idence. iSS1L"1)1 tot « rrors, and arguments of 
counsel, with the changes hecessary | mak the Sumie applicable in 
each cause. 

And it is hereby stipulated and reed that all three of the above- 
entitled suits may be submitted to this court and tried upon this 
abstract and reeord, and the same s! il be submitted at one hear 
Ing before this court. Signed this 50 d y of November, 1883. 

THEO. HAWLEY, 
Def't’s Att'y. 
GEO. CRANE, 
Alt y for Pla intoffs. 
10—1254 
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11f EDWARD K. Goopnow vs. R. B. CHAPMAN 
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’ Kdward KK. Goodnow, have and recovel ot and from thie (if te naant, 
Rk. b. Chapmam, the sum of twelve hundred eightvy-seve and a 
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dollars, and Interest thereon at six per cent. per annum, irom the 
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custom of the United States should be done. Witness the Hon 
ble Morrison R. Waite, Chief Justice of the Supreme Court of the 
United States, the 3rd day of February, A fT) 1885. 
seat. ] EDWARD R. MASON, 
(Clerk TL nited Ntates Carenit Cor A 
Soud District of la... Central Di 
JOSEPH M. B 
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1? K now all men by thr presents. that we. Richard B. ¢ hap 
man and EF. D. G. Morg nd The Fort Dodge Coal Com 
‘] ) 1” 
Dany, sureties, are held ava nr! Oundad unto kedw ira x (rood now 
; » 1 . . } = ' , 
in the full and just sum of on iousand dollars. to be naid to.-the 
said Fdward IK . (soodnow. ijis © X Ors or AGMIITNIStrators 1) WIG] 
. ] - ‘ } , ] ] : } 
pavinent. well and trulv to be meade, we bind ourselves. our heirs. 
, . ° , 7} , > 
executors. and administrators nf nd severally. bv these pn 
: ] ] i+ Pi4 “ 
ents. Sioned with our hands his 26tl lanual 
ISSO \\ hie renus late ly AL A lt stiprendle {) Or fow } 
‘ . ; 
} } ; . hod a ds — ; ‘} 
sult depenamng In said court betwi Kdward Kk. Goodnow., plainti 
; 7 ! , ’ ’ . ; 
ind Richard Bb. | Hapn I iC] iment was Lay - 
+ A] , > 
the said Richard B. | the said R tz 
b . H } 
16 man having obtains rand f +} 
1?) thy clerk's ofhes Ol » \ 
' } } :, 
‘ mores (i Ss | ate . : \ 
1 
(,o0d now. admonis ta S ( 
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On this 2oth'day of Janua sso, before me personally cams 
’ Richard B. Chapman, to me known to be one of the p rsons described 
in and who executed the abov nd, and acknowledged that he ex- 
ecuted the Sate. 
[SEAL. | Kk. N. MERRIAM. 
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a Pleas in the Supreme Court of Iowa. 


Be it remembered that on the 17th day of November, 1883. there 
was filed in the office of the clerk of the supreme court of Lowa an 
‘abstract,” the same, together with endorsements thereon. being in 
the words and figures following, to wit 


l (Endorsed :) “ Ree’d copy of this abstract this 50th of Nov., 
1883. Theo. Hawley, def ’t’s att y % 


Supreme Court of lowa. December Term. A. D. 18S83—Des Moines. 


EpwARD K. Goovyow 
pa. 


SAMUEL G. Wo.LcorT’ 


Epwarp K. Goopnrow 
is. 


R. B. CHAPMAN. 
Appeal from the judgment of Webster district court. 


George Crane, for appellant. 


Theodore -Hawley, for appelle 


App llant’s Afst “7 
July 26th, A. D. 1880, the plaintiff filed 
said cireuit court of Webste county, stating 
follows: 


s petition in equity in 
his cause of action as 


The plaintiff, Edward K. Goodnow, complaining of the defendant 
Samuel G. Wolcott, says : | 


Z Par. 1. That on or about the 15th day of May, 1856, the 
Congress of the Unit ted States, Dy nh act approved on that 
date, geranted and conveyed to the State of Lowa, in trust, to aid in 
the construction of a railroad from the cit\ Ol hese ss ome drys the Mis- 
sissipp1 river, iCcross said State to a point on Missouri river near 
Sioux City, every alternate section of land Peete odd num- 
be rs for SIX sections 1n wicdt h on each sid of said road, and in case 
there was not enough land within six sections subject to such errant 
to make the full six sections of land for each mile of road to be 
constructed, then that said State shou! | be entitled wit thin hfteen 
miles on either side of said railroad to as much land in alternate 
sections or parts of sections as should be equal LO the amount of 
lands In odd-numbered sections within th said six-mile limits a 
were not subject to the operation of said grant, and that to make a 
full grant of six sections per mile said State beeame entitled to and 
received a proper certificate for all the odd-numbered sections and 
parts of sections within the said fifteen-mile limits that had not 
been sold to or otherwise appropriated by the United States, and to 
which the rights of pre-emption had not attached 
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i <a ) 
i : Sen itl Spice Ol ;Cv\V I . naving quty\ acct pted said oTant 
Lhe trust therein deciared bV an act approved on 
~ —_ ™ be wa tt Panel 
leit OF sald lands to tii Dubuque « Pacific Rail- 
: | } j i ] 
LO anv, a corporation auly organized under the laws OT said 
’ > 2 ’ ? | 
Stace oO dition that said company would build the railroad con- 
tip ~ CWOns . 
7 : ‘> ry } ‘ +7 =. ; i — 1 + ‘4 ‘ ihe 4] = ] Tay] , ’ 
adi. oJ Lila ALLOCL Va is. LAUsUSL, J Wy bLiiC Said AUVDUGUe A 
e i 
Pacitic Ra Company sold, transferred, and conveved its said 
. . . . : — . 
railroad its property of every kind and nature, including all 
: | . 
| | ’ ; + | — . . } 
ts TIg! tle, and interest in and to the lands given or granted to 
} | , } ii . : . i’ oe " | : 
i id st iowa to ald 1n the construction OT salad railroad, 
oe * Sionx Citv Railr ' : : , , 
LO Ln Vubugque & sioux ILS allroad Company, a corpora- 
, | o oe 
(>i ii \ Ore LrLI Zee aed Live IAWS oO] lowa. which said last 
‘ " 7 
conveyance was afterwards recognized, approved, and assented 
} ] — _ r ss | he = = \ 
to DY the state ol lowa, a cop of which, marke Xhibit A, 1s at- 
| ; . 
tached to this petitio 
ee Sa 2. ] oil ene hen ] . ly : ] 
Plaintiff further says that said railroad companies du Vy constructed 
sald railroad according to the terms and requirements of said act Ol 


and prior to the year 1861 earned all the lands designated 
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—— 
vy the lancuage of the crantn 


iv clause of said act of Con- 


—, a 


ving or being situated on the east side of the Des Moines 


tiff further savs that from 1860 to 1873 the said 


Sioux City Railroad Company, under and by virtue of 


1 . o ‘% F ] ot Pe ] ° 
fhe construction or said railroad. honestl, 
; ’ } | - , _— ° 
th believed that it was the absolute owner of and 


d valid title during all the years of 1861 and 15862, 


12th dav of November. 18638. to the following described 


a 


As } : ] “ . > . } 
west ¢ section 1, township 56, range 28: east 4 south- 
i, township S/, range Z(: east 4 section 17, township 


all in Webster county, Iowa 
' 3 ; | | } a on , , 
nm iM@ndas are aesionated DV odd numbers and are within 


fteen mile limits of said railroad. and without which 
crant did not amount to six sections per mile of rail- 
year 1873 the Supreme Court of the United States. in 


— 
— 
—_s 
orvnaemneet 
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elit 


urpose of testing the right and title 


ih | 
Homestead Company, a grantee of the said Dubuque & 


V Railroad Com) al) 
that neither said railroad company nor said Homestead Company 


: 


y, to the lands aforesaid, decided finally 


he owner thereof, and never had any right or title thereto, 
which time neither of said companies has claimed to be the 
owner of said lands or anv part thereof. 


Par. 


celal 


Company 
the laws of Iowa. and within whose territorial limits said lands are 
situated, the taxes which were duly assessed and levied upon said 


1) 


x the continuation of said belief and 
of ownership the said Dubuque & Sioux City Railroad 


5. That durin: 


paid to Webster county, a municipal corporation under 


lth day of 


3 
? 
y 
a 
: 


RICHARD B. 


lands by said county—that is to say. 
lowing and for the following years r 


lor 1861, paid Oct. ist, LS66 
Kor 1LS62. paid Dee. 9th, 1863 
Por 18638. paid Jan. 20th. 1S64_- - 


Par. 6. Plaintiff further says that 
upon sald lands hecame and wer 


in favor of said county, which said hi 
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he taxes so assessed and levied 
id and binding hen thereon 
Cll Was superior or paramount 


to all other liens or ineumbrances thereon. 


Plaintiff further says that long pr 


ot said taxes Upon said lands the salt 


was the real owner thereof. and ever 


ior to the assessment and levy 


at fendant herein.became and 
since has been such owner, but 


of defendant’s said ownership said Dubuque & Sioux City Railroad 


,% 


‘ ’ 
Company had no knowledge or noti 


said road, nor till long after the paym 


Par. 8. Plaintiff further says that 
tO said CcounLY the taxes aforesa 


county has always heretofore refused, an 


said last-named railroad company 01 


said county by said railroad compan: 
Par. 9. Plaintiff further says that said 


has be na non-resident of the State 


Par. 10. Plaintiff further says that 1 
Railroad Company has assigned, tran 


plaintiff all its right, title. an 
J) the night to recover or obtan 


ant, a copy of which assignment 


e at the time of constructing 
rent of the taxes aforesaid. 
said defendant has never paid 
iny part thereof, and that said 
nd still refuses, to refund to 
ts assigns the taxes so paid to 
v, as hereinbefore alleged. 
defendant is now and always 
of Lowa. 
said Dubuque & Sioux City 
sferred, and set over to the said 


° . . * a 
‘ n yy. = ‘ -_ — | ‘ | 
iim for all of said taxes. ans 


the same from the said defend- 
marked Exhibit B. is hereto 


attached and made part of this peLlbion 
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Par. as W herefore plaintiff asks 


1 ’ . 
ioment agalnst the defend- 


itty dollars. Interest and C@st 


ant for the sum of four hundred a 
of suit; that the same be made a special lien on the lands above de- 
scribed, and for such other and further relief in the premises as 
equity and good conscience may rr re, and to this court may seem 
meet. 
GEORGE CRANE, 
Attorney for Plarnteff. 
Exuibit b, referred to in the petition 

This agreement witnesseth, That in consideration of the covenants 
and agreements hereinafter mentioned, and to be kept, observed, 
and performed by Edward K. Goodnow, of the city and State of 
New York, the Dubuque & Sioux City Railroad Company, a cor- 
poration organized and existing under the laws of the State of Lowa, 
has assigned, transferred, conveyed, and set over, and by these pres- 
ents does assign, transfer, convey, and set over, unto the said E. K. 
Goodnow all right, title, claim, or demand, or cause of action either 
in law or equity, which said railroad company may have against 


any person, company, or corporation on account of or by reason of 


its payment to Webster county, in the State of Iowa, of any taxes 
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AS: d or levied by said county upon lands situated within the 
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tofore had or claimed to have an interest or title ; and especially all 
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Cialims, Gel nas, and Tights Ol CLIO! In jaw or equity which sald 
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rapmroad Col pan’ | iv have or hol (Alsi thy person, Company, 
or corporation by virtue of said rail ad companys having paid or 
anaed ver i] nici sf IS6O1, IS62, 1S65, 15604 to said W ebsti r 
county the taxes assess r levied by said county upon the lands 
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Further answe ring, defendant "at l1es each and every allegation 
contained in the fourth paragraph of plaintiff's po tition, except as 
herein admitted. Defendant admits that in the year 1875 the Su- 
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preme Court of the United State na suit therein pending for the 
’ . } . j } } ‘ 

IPpose Ot testing the rio lit Tt Ube iowa Homestead ( OMipany, a 
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Further answering, defe: 
Sioux City Railroad Company paid said taxes to said Webster 
county voluntarily and without the req ue St. knowledge, or consent 
of this defendant, and with full knowledge of the facts and cireum- 
slances Upon which its alleged claim of title LO said lands Wis 
founded. 
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Further answering, defendant avers that the said several causes 
of action set up in plaintiff's petition herein accrued more than six 
vears next before the commencement oft this suit. and that at all 
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pM ndenev of said sult, 


Same, and that it was 


in the suit herein mentioned from recovering from this 


defendant the taxes alleged LO have be 1} paid bv plaintiff’s assignor 
and set out herein, or any part thereof. 
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further 


defendant 
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alleges 


that during the years 
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from 1860 to 1865. both inclusive. adverse claims of title were made 
Lo sd lands, the taxes on which ii mn controversy he reiti, by the 
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Des Moines Navigation & Railroad Com panv and its grantees, claim- 
Ine the san under the aet of ¢ OHGTeSss Of} August th. [IS46, known 
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= the Des Moines river land grant. and the Dubuque & Sioux City 


Railroad Compan and its OTULLeCes, | Lr thhY the Salle under thre 


ACL OF Conere ss Nav loth. LSob KI Wi = thie railroad riaht, and 


that by reason of such adverse claims of tith thereto the title was 
held by the General Government for thi purpose of adjusting and 
determining with respect to said conflicting claims, and the certif- 
catio thereof under sad last lhe Lion c act Was suspended until 
April, 1S63, that the claim of title to s lL land by plaintiff's issignor 
and its grantees, therefore, did not have inception until the last- 
mentioned date, and said lands could not have become subject to 


eir certification there- 
orant thereby made. 
dant Says that the payment of the LuXes thereon for 
sald vears Ly plaintiff's asslgnor ‘ is be th voluntary ana otheious. 
THEO. HAWLEY, 


Defendant's Attorney 
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cide the issues or render a decree therein 
And plaintiff denies each and every a lecation Mn sac iiswer 
itained, and renews the praye r mere totor made. 
GEORGE CRANE, 
Attorney for Plaintiff. 
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On Oct. 2, 1885, this cause coming on for final hearing, the plain- 
tiff, to maintain the issues on his part, read in evidence the follow- 
ing agreed statement of facts: 

For the purpose of the trial of the above-entitled suit it 1s hereby 
stipulated and agreed : 
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First. That the defendant, Samuel G. Wolcott, is now and always 
has been a non-resident ot the State of lowa. 

Second. That the county ot W ebster, in the usual and formal 
mMahnher, levied and assessed Upon the lands mentioned in plaintiff's 
}) tition for the years named the several amounts of taxes set forth 
IT} exhibit A, hereto attached and made part hereof, and sald SCyV- 
eral assessments were made by said county to unknown owners. 
This is not a concession that the lands were subject to taxation for 
sald years. 

Third. That the Dubuque & Sioux City Railroad Company paid 
to said county the several amounts of money mentioned in said Ex- 
hibit A, at the several dates therein Sel forth, and took from sald 

county receipts for the sums of money so paid in the usual 
12 form as for taxes. It is understood that defendant shall have 

thie right to have Exhibit A corrected to conform to the facts. 
if found in any way erroneous, and for that purpose defendant may 
read in evidence copies of deeds from the real estate records of Web- 
ster county. 

Fourth. That said several sums of money were paid to said 
county W ithout any actual demand or request by said county there- 
lor. 

Fifth. That said defendant has never paid sald taxes to sald 
county, or any part thereof, and said county has always hitherto re- 


i 


} 


fuse 7 to reiund | to] sald railroad company, or to said plaintiff, Good- 
how, thre money paid cs aforesaid. 

Sixth. That the lands mentioned in plaintiff's petition are part of 
the lands purported to be conveyed by the Dubuque & Sioux City 
Railroad ( Ol pany to the lowa Hlomestead Company by il deed ot 
general warranty given by said company in November, A. D. 1865, 
and also a part of the lands in controversy in the suit of the lowa 
Homestead Company vs. The Des Moines Navigation & Railroad 
Compan) et al.. in 17 Wallace. 153. 

Seventh. That the reports of the cases of the Dubuque & Pacific 
allroad Company vs. edwin C. Litehfield, in 28 Howard, 66: The 
owa Homestead Company vs. The Des Moines Valley Railroad Com- 
Paitiy., in ivi Wallace. ide: and Wolcott Us, The Des Moines Valley 


Railroad Company, -) Wallace. OS]. iLs reported therein, shal] be 


LO any Ot Line issues herein 
Kiehth That the printed transcript of the record in the Supreme 
Court of thre lL nited States in said ease of The lowa Llomestead Com- 
pan The Des Moines Valley Railroad Company, may be received 
as evidence and considered by the court with like effect as the orig- 
nal might Ce. SO fal As mate rial LO auwnhy of the issues herein, eithe r 
party having the right to offer in evidence such portions as he may 
deem relevant and material. 
lo Ninth. That the costs of Exhibit A shall be taxed ius part 
of the costs of this suit. 
Tenth. That all the lands described in the petition lie within five 
mile sof the Des Moines river, mn the alternate odd-numbered sections, 
above the Raccoon orks ot sald river, and were, prior Lo May od, 
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1858, certified and approved tO the State of Lowa under the act of 
Congress of August Sth, 1846, entitled ‘ ‘An act granting certain lands 
to the Territory of Lowa to aid in th provement of the naviga- 
tion of the Des Moines river in said Territory.” 

Kleventh. That on the dd day of May, 1858, pursuant to a sale 
the ‘eo! previously made and an act ol] the General Assemby of lowa, 
passed March 22, 1858, entitled “An act disposing of the grant of 
land niade by an act of Conger Ss, CTANDLING land to the Territory of 
lowa to aid in the improvement of the navigation of the Des Moines 
river, and a joint resolution of said General Assembly, adopted on 
the day and year last aforesaid, entitl | ‘ Jot resolution contain- 
ing propositions for a settlement with the Des Moines Navigation 
& Railroad Company,’ the State of Lowa, by its deed or patent, granted 
and conveyed all of said lands to the Des Moines Navigation & 
Railroad Company, a corporation duly Ore; sate ys created, and est tab- 
lished under the laws of the State of Lowa: ; nd subsequently thereto, 
and prior LO the year LS6U, said COMIpAany mppercse i deed of COln- 
veyance for said lands, deseribed in the petition herein, to the said 
John Stryker. 

Twelfth. That said Samuel G. Wolcott and his grantors, prior to 
March 2, LSOl, claimed title in fee simple LO all of sald lands, under 
said act of Congress of August S, 1846, and thi certification, approval, 
and conveyance aforesaid thereunder and constantly since Mareh 

1S61, has claimed title to said lands | the joint resolution of 
Congress of that date. 

Said John Stryker was a dona fide purchaser of said lands under 

the State of Lowa, as contemplate 1 | inder the joint re solution 
l4 of Congress approved March 2, 1861. Any documents con- 

tained LT) the records of the cas O] Dumont rs. The Des Moines 
Valley Railroad Company may be read in evidence the same as 
though original, duly certified, so far as otherwise competent and 
relevant. 

Thirteenth. That prior to the year \. D. 1861 the Dubuque & 
Pacific Railroad Company and the Dubuque & Sioux City Railroad 
Company had completed and were operating, In accordance with the 
terms of —— seventy miles of railroad, commencing at the city 

f Dut buq lowa. and extending west the distance aforesaid: that 
sald ri “se was so built and operated in pursuance of and in ac- 
pat with the act of Congress, approved May 15, 1856, donating 
lands to the State of lowa to aid in the construction of said railroad 
from Dubuque to the Missouri river, near Sioux | ity, in lowa, and 
of the act of the Legislature of Iowa, approved July 14, 1856, grant- 
ing said lands to said Dubuque & Pacific Railroad Company, and 
that the construction of sal d part of said ‘Ta ulroad was duly and 
» rope rly ct rtified tO by the Governor of theS stat te of lowa bef fore the 
date iforesaid. 

That all the lands falling within the limits of said grant of May 
15, 1856, and being east of range thirty-one, in said State of Iowa, and 
subject to the terms of said grant, including all the lands within five 
miles of the Des Moines river, in odd-numbered sections, did not 
amount to more than 226,559 acres. This last amount includes the 

2—1255 
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fiftv thousand acres of land in the odd-numbered sections within 


hyve mules oj thre De - Moines rive / whi h the Courts held were ho 


‘ part ol the land grant of May 15, 1856. 
The cle te ndant shal] have the right LO show that said taxes were 


paid by thie lowa Homestead Company, and to opject to the Coni- 
petencyv or mat riality of an\ of the lacts herein stated. 
: THEO. HAWLEY, 
Defendant’s Att’y. 
GEORGE CRANE, 
Plaintiff's Att'y. 


~ . . } ' | ’ 

Lo Exuipitr A. referred to 1n sald agreed facts: 

a. . . 4 } ‘y ve .oOF > 
For the year 1861, paid October 31st, 1866___._-. $235.67 
. , \ . 1 ey ‘ — 
iw Tl" the Verr iS6'?. paid December Oth. LSO5 . ; = 05.0% 

: i 
For the vear 1863, paid Jan. 20, 1864 siinaaieia 66.28 


: ape ey es . | a 6k 
For the purposes of the trial of the above-entitled causes it is 


First That the defendant, Sam’! G. Wolcott, is now and has been 
Slice thie vear [SOU a eltizen and i. sident of the State of Ne W York. 
Second. That the statute and laws of thie State of New York how 
in foree. and which have been In force sine LS6O, provide that ell 
‘ising out of an express or implied 
promise not ln writihg are barred aiter the expiration of SIX years 
) th la | f action severally accrued. 
Third. ‘Th; L O! tha he uring and trial of these CiUSCS the defend- 
ant may offer and read in eyidence from the journal of the proceed- 
ings of the board of supervisors of Webster county and the tax 


| 
be ’ ’ , > Bis : ‘ 
Causes OT it Ol} asead Ol OFr al 


hooks ot sal COUTILS such portions thie I’ of as he Pay deem relevant 


and material, subject to all objections by plaintiff as to their rele- 
vancy, mate! ality , or competency. eo 
Fourth. That the defendant, through his agent, Benj. Grayson, 
during the years mentioned in the petition herein, applied yearly to 
the treasurer of Webster county, lowa, to pay the taxes levied and 
assessed Upol th lands Il} said pe tition described. and found those 
mentioned and described in plaintiff's Exhibit A, marked paid upon 
the Lux lists for thos years resp etive ly. 
[t is understoad that by signing this agreement plaintiff 
16 does not waive his right to object to the introduction of the 
foregoing acts or a 1\ part thereof Ol) the ground of irrele- 
Vahicy, incompet ney, or that it 1s too late, the Cause having been 
tried in the supreme court of Lowa. 
GEORGE CRANE, 
Altorney for Plaintiff. 
THEO. HAWLEY, 
Defendant's Attorney. 
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On the 22d day of May, 1ISS82, the plaintiff filed in the eireuit 

court of Webster county, lowa, motions supported by affidavits in 
words and figures following, to wit: 


Motion for Chana ot av 


In the Circuit Court of Webster County. 


EpWARD Kk. Goopnow vs. SAmM’'t. G. WoLcorr. 
Now comes Edward K. Goodnow, plaintiff, and moves the court 
that the venue of this action be changed to the district court of lowa, 


in and for Webster county, on the grounds stated in the following 
aflidavits. 
M. D. OCONNELE anno GEO. CR. 


») 
\fforneus ay / ‘iii 


fit 


STATE OF IOWA. 
County of Webster, (°° 


In the Cireuit Court of d County. 
KDW LARD <a (rO0DNOW } “Sayr (y. WorLcort 


|, Edward K. Goodnow, being previously sworn, depose and say 
that | am plaintiff in the above-entitled action: that 


iudge of this court. is, to the best of my knowle 


= 
—_ —_—nena 
——- 
eosenecvmm 
ae 
ene, 
— 
on) 
- 


ay : . : | | | ’ sf _ , » - 
Lj so prejudiced against me thi i cannot obtain a fall trial 
i 1 
fore him, and that the existence of such prejudice Was hol 
inate al 
KHnOWD tO me prior to tine Mast contnua of this eat 


EK k. GOODNOW. 
\TE OF New York, County of New 2 


|, A. C. Vaughn, a notary public in and for said county and State 
of New York, do hereby certify that thi florevoing athdavit Wiis 
sworn to before me and subscribed in my presence by Edward Kk. 
Goodnow, this Sth day of May, A. D. 1882. 

Witness my hand and notarial sea! 


[ SEAL. | | A. C. VAUGHN, 


(4 rtificat Filed yy. Ni York County. 
ST LTE O} lOwA. County ot MW hate - | 
In the Cireuit Court of said County. 
EDWARD kK. (FOODNOW vs. S AML G., W OLcorT. 


John I. Mullany, Edwin B. Farley, and W. P. Dyer, being first 
duly sworh, depose and Say that the \ are not related LO the plaintiff 
in this action, nearer than the fourth degree, nor do they or any of 
them stand in the relation of servants, agents, or employes of said 
plaintiff, nor are they in any other way interested in the result or 
issue of this action, and they do verily believe that the Hon. D. D. 


RICHARD B. CHAPMAN VS. EDWARD K,. GOODNOW, 
Miraecl li] Qi Uf eireuit court of lowa. mn and ior said Webste 
i = Fy } | . ot , 
COUnNTLY. IS SO Dred ir aerninst pialntll that he Cunnotl obtain il 
as 8 | ~ i 
’ fair trial of said cause before said. judge, and that such prejudice 
Was UDNK) . to plaintiff before the la 


last continuance. 
JOHN I. MULLANY. 
EDWIN B. FARLEY. 
W. R. DYER. 

1 \*5 hecerily 


LS—26 > 1 land sworn to before me. bv John I. Mullany, 
2 1 3 Kart .. and W. ie hv - this LOth dav of May. 
ISS? 
SRA] W. G. JOERNS. 
\ if, I] ot lo moan (14 / toy Dubudau (ounty. 
And said motion coming on to be heard on the 22d day of May, 
ISS? the orantved thr Siiliie nad Lc in} order transferring 
said cause to | listrict court of said county for trial, to allof which 
Lik defe) Manus Line and Lhbe;nre excepted 


een Ree 2 Sa oye 
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27 The plaintiff then read in evidence from the printed tran- 

script of the record in the Supreme Court of the United States 
in the case of the Iowa Homestead Company against The Des Moines 
Valley Railroad Company, referred to in said agreed statement of 
facts, the following portions thereof: 


[In the District Court of Webster County, Lowa. 
lowA HOMESTEAD COMPANY 


THe Des Mornes NAVIGATION AND RatitrRoap Company, EpWIN 
©. Litchfield. Klectus Lb. Liteh fi ld. Panu Cr. W oleott. and others. 


and Roswell B. Burrows. 


To said defendants above named: 
You are hereby notified that there is now on file in the office of 
the clerk of the district court of Webster county, Lowa, the petition 
of plaintiff aforesaid, claiming of you that the said lowa Homestead 
Company is in possession and has the legal title to certain lands in 
the alternate sections within five miles of Des Moines river above 
the Raccoon Fork. That you claim in some Way ali adverse title 
thereto, that you be enjoined from prosecuting actions at law or 
pre-emptions to said lands to quiet the plaintiff's title, and for other 
relief You are also notified that unless you appear thereto and 
defend before noon of the second day of the term of the said dis- 
trict court of Webster county, to be held on the twelfth day of Oc- 
tober, 1868, a default will be entered against you and judgment ren- 

dered thereon. 
IOWA HOMES 


TEAD COMPANY, 
GRANT & SMITI 


I, Attorneys. 


Des Mornes, lowa, 10th October, 1868. 


Accepted service for the cle t ndants. The Des Moines Navi- 


gation and Railroad Company and Edwin C. Litchfield and 


m4 


Sleetus B. Litehfield. 


J. BROWN, 
Age nt for Defendant. 


At Chambers, city of Davenport, Scott county, lowa. 

Ordered that a temporary writ of injunction do issue, as prayed, 
on plaintiff’s filing bond in penalsum of $500, conditioned as required 
by law, and the sureties to be approved by the clerk of Webster 
county, lowa, district court. 

Dated first day of October term, A. D. 1868. 

JOHN F. DILLON, 
Chief Justice Supe file Court. lowa. 


EDWARD K. GOODNOW, 


RB. CHAPMAN VS. 
THe STATE OF IOWA 


THE Des Moines NAVIGATION AND RATLROAD CoMPANY, SAMUEL G. 
W olcott. Wr m. B. Wells. Roswell B. Burrows, Edwin C. Litehfield, 
Wm. MeAlpine, Richard B. Chapman, Albert Tracy, Harriet 
Tracy, Eleetus B. Litchfield, Edwin Wi ide, John Strvker, The Des 
Moines Valley ] | 


Whereas the lowa Homestead ( OMA has filed in Our district 
court for the county of Webster. a petition ¢glaliming that the said 
Homestead Company a corporation created by the laws of Iowa, 
has the t wal tit e to thi Munas (which are mentioned and deserib d 
Ln plaintiff's petition .and that you or some of you have brought 
and intend to bring certain actions at law against persons 1n posses- 
sion of said land, to divert the title of said Iowa Homestead Com- . 
pany, and that you or some of you are about to prove and claim 
pre-emptions on some of the lands which are named (in said peti- 
tion), and has prayed in said bill to grant them title to said lands: 

Now, these ar to command you and each ot you, your agents, 
attorneys, servants, that you do wholly refrain from prosecuting 

said actions at law. or either of them, and that you wholly 

29 refrain from further applying for or proving up pre-emptions 
on any of said lands, until the further order of our said dis- 
court for the county of Webster. And you will disobey this 


Witness. and in Lf stimony, a W. Lumpkin, clerk of the distr} te 
court, have hereunto subscribed my name and affixed ~ of 
sald court, at othe 1n) kort Dodg this sixth day of (deta her. ; | 


W. LUMPKIN, 
f 4 / rf: Distri f ( ourt. 


Accepted service of the within writ for the defendants, The Des 
Moines "Na wigation and /lomestead Company, Edwin C. Litchfield 


and Klectus Lb. Litchfield. 
J. BROWN, 
Agent ot said De fendants. 


Tue lowA HomMeESTEAD COMPANY 
ps. 


THe Des Motnes NAVIGATION AND RAILROAD Co. ef al. 


In this cause come the defendants, Litchfield and John Stryker, 
and file their affidavit, bond, and = ion for the transfer of this 
cause in the circuit court of the ited States for the district of 
Iowa under c*~tain acts of cine of the United States and the 
court being satistied that the said affidavit and petition are sufh- 
cient under the law, and said bond being approved by the court, 
it is are that this cause be transferred to said circuit court of 
the United States for the district of lowa, as to said defendants in re, 
and on clerk of this court is ordered to make the proper papers for 
sald transfer. 
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30 THe Iowa HomestTEAD COMPANY 


Epwin C. LitcHFrieup, E.ectus B. Lircuriecp. and Joun SrTryKeErR. 
impleaded with Rosswell B. Burrows, The Des Moines Navigation 
and Railroad Company, and others 


SraTe oF Towa, 
‘ ‘ “ 
Webeter Counte. | 


I, John Brown, of Des Moines, in the county of. Polk, in said 
State, being duly sworn, do depose and say that I am the agent of 
the defendants, Litehfields and Stryker, in the above entitled action, 
that the same is now pending in the district court of Webster county, 
lowa. That the said defendants for whom | am agent as aforesaid 
are citizens of the State of New York, and that the plaintiff isa 
citizen of the State of Iowa. That the matter in controversy and 
dispute between this plaintiff and each and every Ol the defendants, 
exceeds the Sut of five hundre d dol al s, exclusi\ c of COSTS, That 
[ have reason to believe and do believe that from prejudice and 
local influence said defendants will not be able to obtain justice in 
the State courts of lowa, 1 which th Is action 1s pending and untried. 


JOHN BROWN. 


Subseribed and sworn to by John Brow 1) before me, this 3th 
day of May. A. D. 1869. 
GEORGE B. CORKHILL, Clerk. 


Know all men by these presents, that we, Edwin C. Litchfield and 
Kleetus B. Litchfield and John Str Ker, as principals, and John 
Brown. As surety, are hereby held and il] mily bound unto the lowa 
Homestead Company in the penal sum of one hundred dollars, 
lawful money of the United States to the payment of which ; well 
and truly to be made, we bind ourselves, jointly and severally, firmly 

by the se presents, 
>| The condition of this is such, that if the said Edwin C., 
. Litchfield, Electus B. Litchfield, and John Stryker shall enter 
or cause to be entered in the circuit court of the United States, to 
be held in and for the district of Iowa, copies of all process, plead- 
ings, depositions, testimony, and other proceedings in a certain suit 
or action now pending in the district court of the county of Webster 
and State of lowa,in which the lowa Homestead Company is plain- 
tiff. and said Edwin C. Litchfield, Electus Bb. Litchfield, and John 
Stryker, impleaded, ete., are defendants, and shal] do such other 
appropriate acts, as by the act of Congress, approved July 27, 1866, 
entitled An act for the removal of causes in certain cases from State 
courts, are required to be done upon the removal of a suit in the 
l['nited States courts, then this obligation to be void, otherwise in 


full force. 


EDWIN C. LITCHFIELD. 
ELECTUS B. LITCHFIELD. 
JOHN STRYKER. 

JOHN BROWN. 


VARD kK. GOODNOW, 


ILC! held tlectus B Litehtield, and 


) in the Ovi itled action, respectfully 
shows that thev are citizens of the State of New York. That this 
action Is NOW pending } tT rie ourt ol | r county, Lowa. 


. 
; 


| | : is the sum of five hundred 
774 tre. OV, ss ‘\ s ; cys] 


. 
‘ Novel 
~ 
\ \ . 
. < ' 
SRLS ‘\ \\ 
ar ‘ \ \ 
1a NCL AN VIE ELE WOMOD 
. ') j \ 
his affidavit. bond. and petition are filed in place of the original 
filed in district court of Webst 


: 


ster county 15th October, 1868, th 
same appearing to he | and 


GRANT, 

For Plaintiff. 
J. M. ELLWOOD, © 
For Latch te ld and Stryke g 


THe lowA HOMESTEA!I 


COMPANY 


. 


Tur Drs Moines NAVIGATION & R. R. Co. et al 


Ci Ct. 


Oct. 16, 15608. 
And now, i>7) thy) ; . . 
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ie the defendants, Crouse, McDermott. 
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Mr. Clerk: Please make the above entry in this cause, and 
33 the further entry that as to other defendants the cause is 
continued by agreement. 
GRANT, 
Wwe Plaintiff 


° , 
unr rmorevo 1)a? Oris 1} rid) ‘ Sery ics mrecie’] dy] 
»% j ; , : 
: , 
Dillion, PISLIC Writ oO] I i ‘ ; i’ Or SeTyv i nereol 
} : t 
were rr evidence DV I \ I S (yral 
‘ ' 7 ' | ’ 
— ‘ : : i ‘ = . = 
: 
‘ ’ 7 : i> ~ ‘ \\ 
“T \ aw aA. «¥ 
: ;{™* 4 ‘ \ : 
’ ;\.* ~ . 
\ ~ 
} 4 ct = aoe ‘ ~ \\ 
Des Ali es Nal seh » 4 ' x . 
ferred fo ih tf hal \ . : 1 
| : * ’ 
thie Woleott st] \ Prk cs VV “ ‘\ | | 
} by i] r] e : ’ - ; 
Miie’ Ve Lie’ ai CLT CPi GL Liat 


JAMES GRANT. 
Sworn to and subscribed before me, this lst day of October, 1868 
JOHN F. DILLON, 


, fies reps Ute f lowa. 
. . 


STATE OF LOWA: 
Webster County District Court. 


Tue lowa HomMesteap CoMPANyY 
Tur Des Mornes Navication & R. R. Co. et ad. 
“The petition of the lowa Homestead Company shows: 
“That said company is a corporation duly created by the 
34 laws, and a citizen of the State of Iowa, for the purpose of 
buying and selling lands in said State; that said plaintiffs, 
by deed of purchase, bearing date the 12th of November, 1863, ac- 
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erants, in Webster and Hamilton counties, west of said Des Moines 
river, a list of which is hereto annexed and made part of this bill. 
Of these lands th hity thousand acres lying CAST of the Des Moine Ss 
river and claimed by the Des Moines Navigation & Railroad Com- 
pany, a corporation created by the laws of Lowa, and its assigns, 
and some title or calm to twenty thousand acres of land on the 
west side of the river, is, or has been, made by the Des Moines 
Valley Railroad ¢ ‘omp any, a corporation created by, and a citizen 
of. the State of lowa : ' 

“On the Oth of June, 1854, the State made a contract with the 
Des Moines Navigation & Railroad Company, a corporation created 
by the laws of lowa, to improve the navigation of the river and to 
convey to said corporation all the remaining lands belonging to the 
State under the act of 1846.” , 

“After the settlement of the State with the Des Moines Navigation 

Company, in 1858, the said Navigation Company conveyed 

35 certain parcels of the land now claimed by plaintiff to the fol- 

others. Samuel Cy. W olcott. Win. L. 

“iwin C. Litehfiel ‘ W. J. McAlpine, 

racy, Harriet Tr racy, Electus B. Litch- 
held. Kdw ird Wad foe cb Stry ke r ¥ :, 

The said plaintiffs have been in possession of the lands claimed 


; toa ¥ : ? 5 
iOWlnL persons, anllong 


Wells, Roswell § Burrows, E 
: : T 


by them, themselves or their vendees, in contract since 1861. Théy 
have paid taxes ther on to the Stat f [i wa since, in all amounting 
to e ighty thousand dollars, and 11 heir title hus failed they are en- 
title d to have their taxes refunded since 1861 by the holder of the 
legal title who has not paid them.” : ' 

‘The plaintiff says he has no adequate remedy for the grievances 
complained of except in acourtofequity. He makes The Des Moines 
oe nw Railroad Company, Samuel Cy. xr Wm. Lb. Wells, 
Roswell 8. Burrows, Edwin C. Litchfield, Wm. J. McAlpine, Richard 
bs. Fikes man, Albert H. Tracy, Francis W. Tracy, Harriet Tracy, 
Kleetus b. La ] ‘hhield, Kdward Wade, John Stryker, The Des Moines 
Valley niles 1 Company, Thomas Cotter, Jacob Crouse, John B. 
McDermott parties defendants to this suit, and prays for a writ of 


subpeena ag: — them.” : 
The plaintiff prays that said parties may be e njoine d from pros- 
ecuting said actions, or any other actions at law in relation to the 


. , 


title or possession of any of said lands, unt til the final hearing of the 
bill; that the injunction be made perpetual. That said defendants 
Cotter, Crouse, and McDermott be enjoined perpetually from prose- 
cuting any pre-emption to any of said lands; that the conflicting acts 
of the Secretary of the Interior and judicial decisions may be finally 
interpreted. That the plaintiffs may be quieted in their title and pos- 
session to said lands on both sides of the river, or if the plaintiffs’ title 
to said lands is not the better title,and his title to the said lands is the 
title conveyed by the State, and failed under the right interpretation 
of the acts of 1846, 1856, and 1862, that his title to an equal number 

of acres in lieu thereof be decreed and ‘established, that an 
36 account be taken of said indemnity lands, and the Des Moines 

Valley Railroad Company be decreed to make partition 
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thereof and set apart and convey and relinquish to the plaintiff such 
| lands as the plaintiff may be entitled to under said act of July 12th, 
1862.” 

The State of Iowa being acting trustee to do justice in the prem- 
ises and to convey to such party as may be established the true ben- 
eficiaries under said act. ‘That in the event of a decree that the 
plaintiffs’ present title. or any part of it. has fail dl, that the said Des 
Moines Navigation and Railroad Company and its assigns may be 


ey decreed to repay to the plaintiff all the taxi s which he has paid on 
sald lands and interest thereon. And th ul said L) S Moines Valley 
Railroad Company be decreed Lo re I List o the plaintiffs all claims 
to the indemnity lands set apart to the plaintiffs, and ior such other 
relief as the nature of the plaintiffs’ case may require. 

GRANT & SMITH, 
Attorneys for Plaintiff. 
Comes the plaintiff, ( ectober 235d. LSOO, and D\ le ave of court and 
consent of counsel files the following amendment to his bill, to wit: 
Circuit Court of the United States, District of Lowa. 
THe lowa HoMESTEAD CoMPANY 
THe Des Moines NAVIGATION AND RAILROAD CoMPANy ef al. 

_ The plaintiff, by leave of court and agreement of counsel, amends 
his description of the property in dispute by adding, after the first 
clause in‘the bill, the following words 

That said lands in dispute and claimed by the Des Moines Navi- 

gation and Railroad Company and its assignees are the odd sec- 

tions 1n townships S6, 87, and 8S, ranges 27, 28, 29, and 30 

Od we st, which lies south of the second correction line, within 

five miles of the Des Moines river, and townships 89, 90, 91, 

and 92, ranges 28 and 29, east of the Des Moines river within five 
miles of the east branch thereof. 

The lands to which the Des Moines Valley Railroad Company 
make some claim are the odd numbered sections in townships 89 
and 90, ranges 28 and 29, which lie west of the Des Moines river 
and within five miles thereof. 

GRANT & SMITH. 

The amendment, being made to correct and simplify a deseription 

es 


uf the lands in controversy, is conceded to be true without formal 
answer. 


Part of the answer of Wm. B. Wells, defendant in said suit: 
United States Court, District of Iowa. 
Tue lowa HomesteaAp Company, Complainant, 
Us. 
Ture Des Motnes NAVIGATION AND RAILROAD COMPANY, SAMUEL G. 
Wolcott. Wm. B. Wells, Roswell S. Burrows, Edwin C. Litchfield, 
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Wm. J. McAlpine, Richard sale Chap ron , Albert H. ‘Tracy, Francis 
W. Tracy, Harri t Tracy, jem lectus Li field, Edward Wade, John 


Stryke 7 and othe rs, Det renaants 


The several answer of the defendant, Wm. B. Wells, to the bill of 


complaint of the lowa Homestead Company, complainant. 


2 her defendant further answering denies that the 
i ‘the comp! alnant to the lands claimed bv these defendants 
and the Des Moine S Ni avigation and Railroad Company and its 

pred 1s superl Or al 1d een LO that oO! f the: said COoll- 
38 pany and its grant lagen he expressly denies thi it — ylain- 

tiff. by reason of the matters * said complainant’s bill of 


complaint contained, as against the said Des Moines Navigation 
and Railroad Company and its grantees, has any title whatever to 
the said lands claimed by said company and its several grantees 
respectively. 

And this defendant further answering says that, as to whether or 
not the said complainant and its vendees have been in possession 
of and paid sald taxes on the lands c li ull med by them since LS6] LO 
the amount of $80,000, this defendant is ignorant and uninformed, 
save by the said complainant’s bill of complaint; but he expressly 
avers that the possession of the lands by the complainant and its 
vendees since 1861 is, and has been, unauthorized and wrongful, 
and that the said complainant should be required to account for the 
use and rents and profits thereof to the proper owners respectively 
during the time they have been i such possession ; and he also ex- 
pressly alleges and avers that all taxes whatever paid by said com- 
plainant have been paid by complainant voluntarily, with a knowl- 
edge of all the facts, and that the complainant is not entitled to have 
the same, or any part thereof, refunded. 


And On this day, LO wit. the 2d day of August, LS6Y. come the 
~ ena The Des ae Navigation and Railroad Company, 
Samuel ¢ W oleott Ki. | : Li tchfie I L. Wm. J. McAlpine, Richard Lb. 
Chapenatt; Klectus B. Litchfield, Edward Wade, and John Stryker, 
by Kllwo d, solicitor, and tile 1n) said Cuuse the following answer to 
complainant's bill of complaint, to wit: 


39 United States Circuit Court. District of Iowa. In Equity. 


THE lowa HomestTeEAD Company, Complainant, 
vs. 

THe Des Mornes NAVIGATION AND RAILROAD Company, SAMUEL G. 
W olcott. —— C. Litchfield, Electus B. Litehfield, William J. 
McAlpine, Richard B.¢ hapm: un, alward Wade, and John Stryker, 
Defendants to the bill of complaint of the lowa Homestead Com- 
pany, Complainant. 


These defendants, The Des Moines Navigation and Railroad Com- 
pany, Samuel G. Wolcott, Edwin C. Litchfield, Electus B. Litchfield, 
Wm. J. McAlpine, Richard B. Chapman, Edward Wade, and John 


Stryker, now andat all times hereafter saving and reserving tothem- 
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| | — | ] . 
H cy f ‘ 4 . , » ¢ - «4 ‘ ‘ , ’ > . “~) < . 
selves all manner of benefit and advantage of exception to the many 
, : " « . . } ° . . = 45 . . 

. . ‘ ‘ ee tc } ak ‘ ; ; j ) ry H ' : ; 
errors and Insutheiencies in the co byrne Its said Oil of complaint 
na as 
contained, ior answer thereunto, or to so ill ANC SUCH parts and 

; ? 

-% . > } , , ’ : ‘ \ 
por OS ICTCO! cis Ler. ‘ ‘ ‘ I J . i= mate! cil iO] thie I) 
LO MaKe aNnSWwer UNLO, aNns\ Gg & forevolng and annexed 

. » 
’ 1% ‘ ’ \\ I} \\ i : ’ tT? ’ | | 
‘ SVWer © ill ) - ~ otherwise stated ans 
L i LI ly a re nel } i] 
=f it) i i Li si clbiti Corie ~ ~ bt tS cliitl t iT) Hillis il 
ar TeooPrry) yf ' ] : ] ‘ : + | latest lants , | 
wiit <t\t i il ~ cil (i at iit , ~ i; ' Lit ~{ cif ildaati Je iti 

’ . ’ . > . } . 7 
each and every one oF them, as a deten:s he said compialnhants 
, *37 . : . ° ’ ’ 1? <i 
Dlil OF COMplamnt Phat the sai - f said Wells and the ad- 

: 
rrvIeemrnc 1 (| cigs} ‘} . rya i | r*) ' | pris there contained 
iba i : ‘ ii ' ii cil aint ‘ - a | sat A FF at ‘ii 
7 > yee ’ ; ’ ; ' | ' ~ | | day is : " 
chit i ‘ i) t eh. IN PY TCCULSS i ‘ C CeIChaalius, all 
? } } } } 7 
that thes cit ic tT ints i >] Ol aan Sid Wells as 
t | ’ . ; +] : ry! : t ry)? } »\ | 
i* i “Wel , ‘ ct} sifi ‘ . ; COTTLIDLELLTN =< \ ¢ thi it 
: ) 
CON Ce) HS Pers 1) othr ry aPhsvts i ~ 
i 
} 4 } 
\) i ics (i menda is. | i] athe Tis op eric . I that al] 
‘| ] " ) . >\% ‘| " ’ I } ’ | 
i i +e iT) cL lit »\ vii’ tril ‘ i i | LO be it) (ilS- 
, ’ ‘ ig ’ t 
pute by and between the com) nal ind these defendants 


i) were by the State of Iowa duly « nted and conveyed to the 

said Des Moines Navigation and Railroad ¢ ompany by the 

State of Iowa, as in the said answer of the said Wm. B. Wells fully 

stated and set forth, and that subsequent »>SUuUCH COnVevance by the 

State to said Des Moines Navigati . Railroad Company the 
| 


_ _— 
Sala COlIpany bargained, “Old La | COV ' vec Tt these cde- 
e j r es aid -_ bbe , . , nid 
endants PespecruveiryV, separa Lila racts and parceis O11 Salk 
i . 
| » > ’ > , 
MLSs ¢ rimed ly compiaimant is } \ Lpp ir ob reference 
; i] } } -_ . : 
LO Lhe aeeas or conveyances eCXeculed ' ad company to these de- 
. ‘ 
¥ ] } ’ c 
lendants respectively, and LO Wl : iceads tor greater cer;r- 


a i» ) lthat aach and avearv 
LaINLYV these defendants porary bCuy : (i bLbaAL each ana every 


of th =) def ndants Is a hona | LT] miser u at Y” thy Staite of lowa 
of the tract ol tracts respectiv CO} » him by said company, 
and that he has full complete, nia ible title thereto 

And these defendants deny that t! said complainant is entitled 
to the relief claimed in his bill of « nt or any part or portion 


| 


: | : | > > | 
thereof. and aver and INSISt That DV reason OT Lhe Mati 
‘ , " . “ i: P } | . . , 
1m) Clie said answer of Wm. LB. \\ is, HCLODPLeCC ind madea part thereof. 


. ' . . ’ . J j | : ® + | . 
‘contained the titleof thi se qdeTendants to Mmnasinl disp ae claimed 


‘ 
by them respectively is perfect and abs 
; se . ’ yy : . } } j — . - Poe ot? . 
All which matters and things these defendants are ready to aver, 
ie A nae , ; . ‘ : ] . hall ley anc t] .t 
maintain, and prove as this nonora Silat (iirect, and | 1c 
pray that their respectly' l | 
; . Losall , onl ; 
spectively may be econnriye (| eee pDpre (| anda aeciared valid. and 


— 


that the V be hie nee dismIsst d with their costs he rein most W rongtully 
sustained. 


j 
f 


FINCH & RIVER J. M. ELLWOOD, 
ae 


es ° ’ 7 
lito) : Detendan x ghar re ned. 
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And on the 15th day of May, A. D. 1870, there was filed Im sai 


Tue lowa HoMeEsTEAD COMPANY 
THE Des Moines NAVIGATION AND RAILROAD COMPANY, SAMUEI 
G. Wolcott, Wn 
held, Wm. J. McAlpine, Richard B. Chapman, Albert H. Tracy 
Harriet Tracy, Electus b. Litchtield, Edward Wade, John Stryker 


5 
lil OLDE] 

, , + ’ ’ . ’ 5 : 
It is stipulated and agreed that the joint and several answers Ol 
the defendants, Albert H. Tracy, Francis Tracy, and Harriet Tracy 
Lilie Cititlitiadt! . i it daw ¥ « raiicl Lait aha arrict ca . 

—— =) = 4h - } tia fail |. 
verified by Albert H. Traev: the several answers of the defendant, 


‘ 
Wm B. Wells, sworn to by said Wells, and the 


answers of the defendants, Samuel G. Woleott, Edwin C. Litehfield 

I | B. Litehfield, Ed- 
‘ Wade, John Ser ker, and the Des Moines Navigation ana 
ailroad Company, sworn to by Electus B. Litchfield and Nathan 


oOlnt and seve ral 


Bb. Wells. Roswell S. Burrows. Edwin C. Liteh- 


egia ; ; : ' oe 
J Higber we adeemed and taken asthe answet ol the several detend- 


; | | ‘ , ' , 3 
ants here nm. ADC Lbab all DreviouS answers Oo! the sald aqaerenaants, 


verified by their solicitors and filed herein. be withdrawn from file. 


l’o the severa: preceding answers the plaintiff filed a formal rep- 


lication—putting in issue the several averments therein contained. 
; 
‘ / 2? ay 
; { { ' } >? } wy | 
. €s iif PEt tLe’’] ,OLGLLUCS 


a ry 1 ' \ — > . . ‘ , j 
i iJ c vif‘ \ i , A »_ R Al ROAD ( ONM,PANY et at 
} 
i ~ t. S| ~ submitted on this nmearinye 
. 4 j i \ Cil O Lie = PAPrvies IS Lilt paramount titie to the 
7 
it} ‘ rroversy 


2? If the title shall be adjudged to be in the defendant. The Des 


Moines Navigation and Railroad ¢ ompahy, is the plaintifi entitled 
to be reimbursed the taxes which it has paid on the lands? 

The amount of taxes paid is admitted to be $2,000. If the court 
shall find that the plaintiff is entitled 
tion of thi amount to be reimbursed shall be referred to a master, 


ive the right to show any counter-claims 


ei tO by sO) reimbursed. the ques- 


and the defendant shall h: 0 
or matters which should be considered as reducing the amount to 
be reimbursed 

It is admitted that D. W. Kilbourne was a director in the Des 
Moines Valley Railroad Company from 1862 to 1867. It is admitted 


— 
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. that the Dubuque and Sioux City Railroad was completed LO Sioux 


City July 4th, 1870. 
GRANT & SMITH, 


ittorneys tor Plaintof. 
| WITHROW & WRIGHT, 
/ i dD. M. N. 1% R. R. Co. 


S. L. STRONG anpb 


WITHROW & WRIGHT, 
For D. M. 


C.C. NOURSE, 


Al 


d afterwards, to wit, on the 3lst day of May, 1871, 


THe lowa HowestTeap Company 


i 


| 
THe Des Mornes NAVIGATION AND RAILROAD COMPANY ef 
The cause came on to be heard at the Mav Ti rin, IS71, 

LS said court, Grant & Smith, for the plaintiff, and 
Nourse iV Withrow. for the Des \loines Navigation and 
Railroad Company and purchasers, and Withrow & Strong, for 
the Des Moines Valley Railroad Company. And the cause is heard 
upon the bill and amendments, answers, replications, agreements of 

> counsel, exhibits, and depositions. 


And thereupon it was ordered, adjudged, and 


‘ 
plamtiff ~ bill us to the lands in townships Sh. S/ 


> ion +) «Di . +) . ° 4] : . es ee 
27 IS PO and 30. east and west of the Des Moines rivet 
| . nap 
' . ' . a 7 | ’ { ‘ ‘ ‘ 
of the second correction line.and townships S89, 90.91. an 


ZO and 


2 enst of the Des \loines iver, ind thi bill 
for indemnity lands in lieu thereof be dismissed. 
And the bill for relief as to the lands in townsh1 


ing decree was rendered in said cause by said circuit court: 


ley re «| 


7 
And AS. Pr ras 
ania , Fang 


north, range 28 and 20 west,on the west sideof Des Moines river, 


dismissed without prejudice, and that the plaint! 


‘ 


The following agreement was Hit “1 eause by 
thie Oth dav of October. A. |) IS7] 
‘THE low \ blow ~ ; , f OMPAN 


THe Des Mormnes NAVIGATION & R. R. Co 


It is agreed between the counsel for the complainant 


+ 
that the foreg 


ants who have appeared and answered, th 


’ 


at and in the foregoing record, which the parties agre 
and correct when printed. 

It is further agreed that the plaintiffs have all 
property in dispute which lawful! 
Pacific Railroad Company, or Dubuque and Sioux C 
Company, its assignee. 


the 


tried in the.circuit court upon thi mill. amendments, answers. repli- 
cations, exhibits, and depositions offered by plaintifi and def 


ly belonged to the Dubuque and 
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to aid in the construction of the Dubuque and Pacific railroad lands 
us follows: 

YHofo.o2 acres 
210619) 

1 889 29 

——_——<—._ 5917.25 

And the 15th December, 1564 . Lo9.60 
That the land certified ie 2 f De IS5S, em- 

braced Holle ot the ii ids i] - » €¢€ L} . 1c no 

lands lying n odd numb rec > ive | ics I iif Des 

Moines river. 

That the lists made on the 7 \p S65 | e 15th of 
December, 1864, embraced | s in dispu pt in 
+f) cle minty lands all \\ i b red ~ ~ " tha 
tive miles of the Des Moines 1 
(Signed) WITHROW & WRIGHT 
kor The Des Moines Naviqat | Railroad Company 
and The Des Moines Valley Railroad Company 
GRANT & SMITH, 
Kop Plaintitt 
And on this day, to wit, the 15th of Mav, in the May term, 
ID). 1870. of said court. in the re he proceedings thereof 
in said entitled cause, there appears following entry. to wit: 

THe lowa HOMESTEAD Ny, Comp! unt. 

Tue Des Momnes NAVIGATION AND RAILROAD COMPANY, SAMUEL G., 
Wolcott. Wm. B. Wells, Roswell S. 3, ws, Edwin C. Litebfield, 
Win. J Me Alpine, Richard B. Chapman, Albert H. Tracy, Francis 
od Tracey, Harriet Tracy, Electus B Prec ' Edw aaa Wade, 
John Stryker, and others, Defendants 
This ictlon Wis commenced Strict court | Webster 

county, lowa. at the October term of s strict court. he defend- 

ants, kdwin C. Litchfield, Electus B. Litchfield, and John Strvker 

filed thie ir aflidavits, bond, ana pet ok lo the retnoy of th, S 

action from said district court to this court, under the provisions of 

the act of (Congress approved March 2d, 1867, entitled An act to 
tLiyit nd an act for the re moval of causes In ¢ rtain cases from the 
State courts, approved July oe (1866 
And it appearing to said dis et court that said Edwin C. Litchfield, 
Klectus B. Litehtield, and wes Strvker were non-residents of thi 
State of lowa a re sidents. thre State of New York, and 
17 that their application for thy moval of this cause to this 
urt Is In all respects conformed to the requirements of said 

act of Congress, the seid dist: ourt, at the October ten 
thereof, in the year 1868, made the us order transferring and re- 
moving this cause to this court, as to the defendants Edwin C. Liteh- 


id. Eleetus B. Litehfield. and Joln 


. ore defendants removed to this court 


7 
~. r\ ht i 


for trial. 


And it ap 
S. Burrows, 
Tracy, I’ raneis W. 


] 
‘ each gla ¢ 


Pacific 
re. eeeel 


Wit 


thy 1) 


LS6OO. Won. Ty 
Railroad Compa 


tof lands laying wi 


GOODNOW, 
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at the defendants. Samuel G. Wolcott. Roswell 
Rich; Chapman, Albert H. 
t Traev, and Edward Wade, are 


ents of the State of lowa and 
Lo, are 


now 


resi 


unde lr the StLALUTte above I’ ferred also 


of this cause from the State court. and that 
the express consellt and approval of the 
} ’ ° ] 


’ 
iISK¢ (| to 


] . 
ie bill herein. 


plaintifl, have appeared and answered ti ana 
ac] art; lefendan id that their rie] av | wl ' 
eC TWAde Parcel Ss aelendant, and that thelr mgnts may be heard and 
] . . ] in @ '% + ‘ ~ nea | } : ‘ " : 
aqaetermiuned In this court and on the Lriai ol this action. 
, . ; : . . , - © 
And it further appearing to this court that the defendants so ask- 
‘ 
- ] ’ ] " } " ] ] | ° ' 
ing to be made parties claim and hold under the same title as the 
c ow. oa > oF 
defendants. Kdwin ¢ Litehfield lectus I}. Litchfield. and John 
ee i A ee : lentical. with the said plai 
sirvker. therr derence S It) ail respects qgentical, WILD the sale pretddi- 
. F : , , j > ae . 4 ~ ; 9 " 
tiff COnNSeNnLING L Is ordered that sald Samuel G., W olecott. \\ I). Lb. 
’ > c ) me ’ Bae ‘Ss .} > ’ 
Wells. Roswell S. Burrows. Wm. J. MeAlpine. Richard B. ¢ hapman, 
ad , MSF ’ iia | i eo a 
Albert H. Traev. Francis W. Traev. Harriet Traev. and Edward 
° > , , 7 > > ’ , : } 
Wad nd each and everv of them e made parties defendants 
4 
, : } ; ; ; 4 
lek Lite nswer Tried VY sadld Persolls Lx LiKe) il Lt qdeenled 
> > . , — . } 
thell : con nants | und that bv elr appearance 
, 2 ‘ , 
i arsw ~ hersons be deemed hel eated as de- 
wWwhiere = ' 4 i. ‘ | | bil = « ‘ i ‘ if i I i] i 
\ ah. ~ ? 
Phi lowing portions of said record , 
. 
is \ a ' : j \V/ / | / 
. ; ‘ * ’ , 
Notice is he y civen that the lands along the Des Moines river. 
: ’ . : . , 
in lowa. and with the within claimed limits of the Des Moine 
} P - . » ’ . } 
errant in that State, above e mouth of the Raecoon Fork of said 
—. " . . : ‘ , 
river. which have been reserved from sale heretofore bn the account 
. , ‘ } Mm ~ . — ’ . . 
ol the eciaim of the State thereto, Will continue reserved, i) thre time 
being, from sale or from location by any species Ol seripi or War- 
} ss. ' ; - ; 
rant NoOLWILAStTaAnding’g the recent decision Ol the Supreme Court 
: ; 
against the claim. . 
ry% ’ } a . ‘ 
[his action 1s deemed necessary to afford time for Congress to 
— »? ’ ’ »% ’ 0 | . +] »}* } ha ee " 7 TH} ] ' ty j 
eonsider, U CT) CO) ae {>] OLIerWIise Tine Cisse ©] HSerua Patong lite 
] I 1} | ? , n <r ‘ @ 
settlers | ling under titles from the State, and to make such pro- 
. } . ' ae ’ } 
VISIO! DV conhirmation oradiustment,. of the Clarms ol such SeTLLiers 
; . , ’ 
iS MAaAV nppear to v rril nak Propel 


JOS. S. WILSON, 


° ° ry > | ’ } ’ ** 
a7 ~~, 4 ’ ; ; (,enera La ae f siti 


Steiger, an agent in | 
‘vy. filed in thre CGreneral Land 
. . . ,: : e 

claimed limits of the Des 


thi 
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Moines river grant above the Race: 
some of them for said railroad com 
1856, granting lands to lowa for r 

The Commissioner of the Gene 


acknowledged the receipt of the list, 


“The tracts in said list are above 
the lands that had been selected 


h¢ ‘ 


by Act oft th oft August. S46: 


7} 
A 


of the Supreme ( ‘ourt atte ety 
| {9 grant above the Fork, the,» 


As the matter has bys (*T) pla f 7 


, 


ty i 
LiL AC] 


ii 
ft 


tervention. no action can be 
il Congress shall have had time 


subi Ct. 


’ 5 ° ° : ] 1; 
Respectfully, your obedien 
‘ 
} - } : 
On the 7th July, 1860, the com 
7 ' : 
Ol il letter to the Seeretarv ol 
: ene Said 
1} , 
\\ ut passing Upon, O1 
. , , , 
Y of the State under the ra 
s date of the grant had bee 
] , , ¢ ’ 
‘ that Congress bas taken 
. i stifes us In not recomme! 
Dey ment until afte) thre close (oT 
. ‘te 4 '& & \ : 
|? ’ 7F . 1} } ly 
LCST ptLit\ VOUP ODCUL 
: » 
On the 6th September, 1860, tl 
: 
ci Te ssec] tO Lt) 


following letter 


Dera 


( on ross 


iF 


ae 
‘ 


} 
<>) ; 
cL iit 
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MOT) lo k, and claimed LO select 
pany, under the act of loth May, 
ilroad DPUPPOses. 

ral Land Ofthee, in 


‘ 
ana added : 


’ . 
: 


J me, LS6OO, 


the Raeeoon Fork, and within 
ler the Des Moines river grant, 

n view of the recent decision 
ne the title to lands under that 
esent lists are presented by you. 


ior Congressional In- 
por “i od by Vou 
if 


un 


ir 
matter 


: 
st 


, 
, > | 
’ 7. 
it Lit 


- 


eonsider and 


’ 
LO (LISPOse | Lhe 
a 
. ’ 
= rvalit, 
JOS. S. WILSON 
- (omy cA / ae. y 
. , > 4 
»» - ; ; earns . 
i S=1OTC! OT Liit Land COTTies iT) 
} ; } 
, ‘ sy . 7 . 
he Intenor in re on to the 
; . 
, ¥ ; ’ + . e 
‘ Side] Li eit _ Tl as | 
” ‘ ] > > 7 
ov 7»)? gg y : '» 7 ;\ 
Be Lit GOP LETCS tii is, WHICH 
> 
‘ aT >>} ‘ ,y . * 
if ‘\ i il itl _ ] " LION. 
: : , . 
, > ’ : ’) ; . * »* 
i . ait : 1} : Like tT] a 4) | 
au 
: : ° ryy yt " ’ , . ; ry a 
tiiiS’ murthel por c'% =~ Uti 
ne NEXT Session OF Congy4ress. 
: ¢ ? Bal 
7 : . 


“TOS. S. WILSON. 


i secretary of the Interior ad- 


e Commussioner of the General 


RTMENT OF THE INTERIOR, 
WAsHINGTON, Sept. 6th, 1860. 


Sirk: In the absence of any direct application by the Governor of 
the State of lowa, for final action in the certification ot certain lands 
common to the claimed limits of tl eTant to that State for the im- 
provement of the Des Moines river and the grants for aid in con- 
structing railroads; my opinion is that it will be proper, as vou 
suggest, to delav action until after th se of the next session of 


- 
Ment servant, 


THOMPSON, Seeretary. 


RICHARD BR. CHAPMAN VS 


. > 
account of the Dubuque «€ | 
4 
Lin t of loth Mav, 1856, of t! 
: strict. Iowa, within the six 
: : 
: ul o wo . “Us > 
' lhyps — ~a" Tl] 1 hz) = ~, 
river yvrial hh those 
i> follows 
j 2 Whole quantity 6-m1! . 
15.5 ene 
‘Tot 
: , 
Of which thi qQuantitv not 
7 
as follows 
a 7 . 
No ipproved 6-mile limits »« 
15-miles =< 


| Total 


| . a 
l also enclose a connected diag 
thereon TT) 
he receipt here 


pink and ve llow shad ~ 


Plea ledge { 


se acknow 


EDWARD 


kK. GOODNOW. 99 


7 ] ] } _ ] 
oad and vranch, Uundae#®r 
: . ; . : 
« lands in the Fort Dodge 
arch R ak GEE EG u ri _ | sald rall- 
iG isin « rit 
" F " 
¥ _ ' 
tii It ven LOT tne 
w. ‘ , 
mY wt é ‘ th) rice. 


---- J AIS.22 acres 
7d,i29.00 “ 


> —- —~ 
, 
“fe 


,¥ . 
iii West of the river, 1s 


Very respectfully, your ob'd’t ser 


W. TD. STE! 


’ . ' ° , 
Ksq., Washinaton. J) f 


SIR: | have to acknowledge the re 
ult., enclosing lists and maps of nds 
the ral ilroad grant to Lowa, by ict of M 
and * acl fie railroad. 

The tracts in said lists are abo 


the lands that have been selects (| 


WM. T 


STEIGER, Ag’t 


the 25th 


' . , 
Oot your ietter ol 


selected and claimed under 
b5th. 1856. for the Dubuque 


» “at 
k. chit 


Des Moines river 


| within 


Leo an, oar 
Raccoon fo 


Tt grant, 
by act of 1846, and in view of thi decision of the Supreme 
(Court, affecting i title LO lands Ulicit ral above the said fork, 
the present lists are handed in by you 
As the matter has been placed in IO] Congressional inter- 
vention, no action can be taken in the matter present ted to 
53 you until Congress shall have time pooner y wk and dispose 
. of the subject. 
« Very respectfully, your ob servant, 
4 JOS. S. WILSON, 
f YMMissi one / 
Commissioner Wilson to Secreta Lipson, July ith, 1860. 
Hon. J. THompson, Sec. of Interior. 
Sir: | have the honor to return herewith the letter dated 26th 


14 


a 


ruliro 


. ultimo, from W. T. agent, 
selected and claimed under the 


o-—1254 


Steiger, 


asking that certain lands 
1d grant act to lowa, of May 
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loth, 1856, may, without further delay. be certified tothe S ‘tate, and, 
pursuant to reference, respectfully submit that the lands wench to 
are embraced i] eertaln lists hled a this othee, dur Moy the past 
month, in view of the recent decision of the Supreme Court, affect- 
ing a title to lands under the Des Moines river grant of 1846, above 
the R: iICCOoOoL ork Thi Lracts 10 said lists ure above the Raccoon 


ork, and within thi lands that have been selected under the above- 


menti CC ver grant 
’ . } ‘ . ; < ! 
Upon the receipt of these lists, Mr. Steiger was advised that, as 
I ! 
} — ) |} pe ee Cerey Rages ; ; 
Lie matter vad Deen puadeced Tl) tPalll tO} ( ongressional| intervention. 
~ pwe > me “oy We eee . *7 ' : } 
no action could ve takeh DV LIS othe untii Congress should have 
= ). +] ” 
had time to consider and dispose of the subject 
: e 
Without passing upon or in fact consid ring the pap as to 
Lo rich? f 4] miata } lay ti rir 1 ors ‘ I. " re 
Lhe right oT thie late under the railroad oraht to these i S, whieh, 
} = e eh ee ee ) ] x a , C. r ] 
at the date oT that _ nad peen Withdrawn irom sale Oc; tion, 


cipient action in hie caudal 

4 ing further proceedings by the 

Department until after the close of the next session of Congress. 
lv, your obedient servant, 


JOS. S. WILSON. 


(1) ynmessioner. 


os ree j ’ ‘ ba sy 7 ; 
4 ‘ i i "J / LOMLPISU . “Ne ator Jones. Nov. etl. LS6O. 
. i 
‘ ‘ } } ’ 
Extra Letter adated 


DEPARTMENT OF THE INTERIOR, 
W AsuHinaton,. Nov. 3d. 1860. 

Sir: I have the honor to acknowledge the receipt of vour letter 
of this date, and have considered the same 1n connection with the 
letter of Mr. Steiger, agent of the Dubuque and Sioux City Railroad 
th relating the to the certification to 
the State ray lowa ot lists Ol odd-numbered sections of land within 
the six and fifteen-mile limits of the railroad “from the city of Du- 

buque to a point on the Missouri river near to Sioux City.” 
lor your information herewith Cl nelose copies ot my letters of 
the 6th September last to the Commissiener of the General Land 
Othee, and of the first of October to Mr. Steiger, and in reply LO 
your letter would state that, as respects those tracts within the limits 
of the 1 ‘allroad eri nit t whic! 1) hs ive already been certified LO the State 
of lowa by my predecc SSOr, under the previous grant of Sth of 
August, 1846, in the absence of a formal and sufficient surrender by 
the State of all claims under the prior grant I deem it proper LO 
suspend action at present so far asthe claims interfere. The subject 
of these Op Osi ng claims 1 Is involve “« wit h proposed legislation pend- 
ing in Congress; and the State authorities still assert the equity of 
the title which has been recognized by my predecessors, though 
since beclared to be invalid by a decision of the Supreme Court of 
the United States. 


Company, ol the Ist instant. be 


Very respectfully, your obedient servant, 
BH TH¢ VIPS yN. NSecre tary. 


HLlon. Geo. W. Jones, of lowa., present. 
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ys) Seer tary Thompson tn eiity Prior Kirkny vod. Nov. ord. LS6l ) 


Extract Irom a letter dated— 
DEPARTMENT OF ‘THE INTERIOR. 
W L\SHINGTON, iViry yp lve Sd. LS60). 
His Exe llency S. J. KimKwoop 
(rave mor, We... Dh Ss Moin . if 7 


\gain | would remark that so far as any proposition for congres- 
sional aid nn behalf — the State Was | rought to the notice of this dle- 
partment during the last session of Congress, it was confined, as | 
understood it, to that portion of the claimed lands which have beet 
heretofore certified by my predecessors, and which has not been in- 
cluded in the lists ot lands order | into m irket In re spect LO this 
class of lands, | a the honor, In a communieation of the 11th 
June last. addr ssed ft » Hon. K W. Jol nso, chairman of the (‘om- 
mittee Publie L, pene te Ol the | ‘nited States Senate, to recommend the 
report to that body. f for adoption by Congress, the form of a lolnt res- 
olution, as follows: 

‘Resolved by the Senate and House of Representatives of the 
L nited States of America Wn Conger ss assembled. Th ul ‘all the tit l 


which the United States still retain in the traets of land along the 
Des Moines river, and above the Raccoon Forks thereof, in the State 
of lowa, which has been heretofore e rtified to said State im- 
prop rly by the Department of the Interior as part of the grant by 
act of Congress approved August Sth, 1846, be, and the same is hereby, 
relinquished to the State of Iowa.” 

You thus perceive that, so faras my predecessors have acted under 
the grant of August Sth, 1846, | was willing to recommend a con- 
firmation of that action by Congr =s | cannot, however, go further 

Very respect tfully, your obedient serva 


J. THOMPSON, Seeretary 


ob Joint Pesolution ly Cui f Titlh an Lands a” thi, Nhat of lowa. (ip- 
proved March r] ISG1. (12 Stat. at Large. p. 251.) 


Resolved by the Senate and House of Representatives of i, 
United States of America in Congress assembled, That all the tle 
which the United States still retain in the tracts of land Bred the 
Des Moines river, and above the mouth of the Raccoon Forks thereof, 
in the State of Iowa, which have been certified to said State im- 
properly | Al re Department of the [Interior is part of the orant 
by “Act t of Congress, approved August Sth. L546, and wi! ich in now 
held by hona fide purch: isers under the State of lowa, be. and the 
same Is hereby, relinquished to the State of lowa. 


Approved Mareh 2nd, 1861. 


Pleas in the cireuit court of the United States for the southern 
district of New York, held at the United States circuit court rooms, 
in the city of New York, in said district, of the term of April, in 
the year of our Lord one thousand eight hundred and sixty-five. 
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With the Honorable Samuel Nelson, Justice of the Supreme 
KENNETH G. WHITE, Clerk. 


SouTHERN District or New YorK, 8% 
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ry ' : ’ . : ‘ nae } . : . 
The Des Moines Naviga ion & Railroad Company, bcInge a cor- 
. a= . ] ] lay 7 1) ' 
Pol woh created D\ and under the laws ot th State of oWwia, 
eo ae . a , 
and organized and residing mm said Atate ol lowa, were sum- 


s . 
moned to answ Said State ol 


> 
i 
. + . . " ’ : ’ 
Vew York. ol a pien Ol breach OF covenant nna thereupon the 
— 
ilbert, his attor- 


my 


, 
$5 44 } | \\ 
said Sat G. Wolcott, plaintiff, bv Jasper . 
nev, complains the said The Des Moines Navigation & Raiul- 
. " ; » % ' . . 
’ ’ : ‘ . ‘ } 
} : 2 aa \ eTend = «¢] piea OT Dreach Of covenant, for thi 
a 
, , 5 
' ; 
whereas, heretofor \\ mn the eighth dav of August, 
ma , ) > x , , 
¢ . ty ’ ¢ yy" : 3 
; \ ‘ ’ ™~ ij ie Gat rmiTed bike 
" : } 
1) - \ - t Sad & . crown. tO WI 
\ \ ‘ _ _ iis Vew \ ~~ 
; ‘ 
\ ‘ | _ - iT is 
‘4 ~w = - ~ : ~ 
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’ ” ~ ~ ~ ' 
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re™ ~ , 4? ’ ‘ 
y ‘ 3 
retil ry . ~ ‘ ~. \ > 
, ’ é ° ¢ * + 7 . 
said deed-} sideratio nevs afor 
* ] , , } : } a. ’ 1} . . | t ’ 
said il i WV { . = . i Mem, itis ,? rSULiS WilLOTLISO) 
™ j ; ] as ’ ‘ . ; " ‘ t | = : t ' rtitl ‘Tl, r 
ever, ai t a : tigtit -' ‘ | . ‘ : \\ i : ‘ oe | ij pra Litcit 
, , y ’ , : ; , ] } . se , 
‘ + ‘> t . ' ' : " = : i > . . ~ . 
the said Gerenaants then mad, ana Lik me sala priate, DV reason 
4 } * 7 + ,* . * , . 
’ ; ; * ;% ‘ " ' a ‘ ‘ ° *) 
Ol the Salad Geed-poil, Gilad Ana Would PFecelive and take, il evood and 
“ie } | } } . 1] 
‘ ' + >t ’ ’ ‘ , : : 
fee to the said tract of land, as by the said deed-poll, 


ll m lly and at large appear ; 
yet the said plaintiff, in fact, saith that the said defendants then 
and thre re title whatever to thi said tract of land, hor any 
part thereof, and that the said plaintiff did not then or there or at 

| | n of the said deed-poll Or otherwise, 


— 
_ 
—) 
ease 
_ 
- 


li 
any time afterwards, by reaso . 
. obtain, or take anv title whatsoever to the said tract of land. 
or any part there of, bt | that the said defendants, to fulfill their sald 
warranty of the title to said land, and to cause the said plaintiff to 

btain, or take a good and perfect title in fee, to the said 
ugh often requested so to do by the said plaintiff, 
llv ne ol] cted and refused, and still do neglect and 


recelve 


y 


. 4 } y j ’ : 
hich the said defendants had notice; and so the 


: , 
reiuse, OF all of W 1 U ' 
; . ' rt 5 " . . . . 
‘3 ; ; ‘ ’ .% ;) ’ . ‘ " aay . . . : «? . a 
said plaintiff in fact saith that the said defendants, although often 
i ] ] . . " " 
Peg ested, et nave not Kepl the said covenants SO Ly\ them 
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attorneys, come and defend thr Wrong ana injury whi hn, ete.; ana 


— : : . 

‘ ? t| : | | . ‘) | , : 1" , % ’ r\ ’ tev? i] nel ‘ 1] ey } 
mas LO) Lilt SUP poser MenkeilL OL COVelhi PEL aay aSSit?h iis ' rt titl LiiCPod 
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»\ Lhe sal DiAmeel,. | my, Like abit i tat ‘ pct iii Sii\ Ul i Lit Prichidit i; 
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‘ ’ ‘ . ‘ te " ) ¥ ’ »% sae > | vs ’ " - . 
ougnt not to have Or maintain His aforesaid action thereorl against 

} } ; } : ’ 
them. the said detendants, because thie sav that the . Lie sald de- 
. | . si , | , +] j i 
lendants, before and a t hie | King of the said indenture 
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fee of the said tract o | n and there, by the said n 
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A na the plaimtifl . OV bis attorney, Salad, as to the sald pica O| 
. i 
: ' } } : ; ’ : ; 
the said deft ndants D\ them iirst AY piended, SAavs that he. the 
. . . ; al } ; 1} , 
said plaintiff, ought not, by reason nvthing in that plea allege 
to be barred Irom ha meg or main Yr PIs aforesaid action 
aa : ‘ 
CHUSE he SaVS | hat the Said det mints tne Salad time wnen, Wve 
. ' » pene t 7 ‘ } ' _ ; — aon OT :, = 
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ls , if} ‘ ’ , | | : ® 7 » 7 ' t y* " j ’ “a ' +] ° eal 
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in that behalf alleged; and this the said plaintiff prays may be In- 
quired of by the country, Ke | 

A na the said deft ndants do thie KN 

And the plaintiff, by his attorney aforesaid, as to the said plea of 


the said def ndants by them Seconda ibo rol rf i. Savs that at 


~~ 
the said plaintiff, ought not, bv reas of unvthing In that plea 
> , ’ , : . : 
nlieged, to be barre d from havu La ntaiiing iS VEUSICE cit 
Lion thre reol, because he says tf . na is tL. ab ul 
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rest » al , ; : } 2 } - ] } 
heretore it is ordered that the issues above jones d be tried at the 
‘ . ’ > ° 
neXt term OF the said e1reult court, to oe held cl tI ie court-rooms 1 
} 


} } : . . ’ | - . 
Sald adIstrich above mentioned, ConmmMencing on the 3d Monday of 
" . " : . 
(Jctopver next, the same dav as given to the parties aforesaid. 


Afterwards, to w it, on thi 27th day of October. in the term ot Ue- 
ober, in the vear of our Lord one thousand eight hundred and 
sixty-five. in the said cireuit court, at the court-room there- 

GO of. in the citv of New York. in said southern district of New 
York, before the Hon. Samuel Nelson, a justice of the Su- 


preme Court of the United States, come to the parties aforesaid, by 


‘ ; > } . . -—-s ' 

their attorneys aloresaid, and the jurors ol the lury, bDeInNg SuUulh- 
: . ' ’ ; + e ’ . : 

moned, also Came, WHO, tO Speak the truth Lt) the mettel aforesaid 


’ 


i 
— 
- 

~ 


in issue, bel | 1 and sworn, say upon their oaths that 
he def nse py thie sald defe) lants above pleaded Is true: and they 


find and return a general verdict in favor of the defendants afore- 
sad 

The refore, 1t Is consid red by the court here that the Sec plain- 
tiff take nothing by his said action, | ul t that he he 1 mercy, @tc.. 


and that the said defendants LO thereof without day, ele. And if Is 
further considered that the said defendants recover avainst the 
plaintiff the sum of twenty-seven dollars and thirty cents for their 
Costs ahd « hara sinand about their defence in this behalf CX} nded, 
and that tha said 7 if ndants have CAC ution thereof.” 
Judgment signed this 3lst day of October, A. D. 1565. 
Kt > ERE Snel 
De; Ta? ‘lerk 


In the Circuit Court of the United States for the Southern District 


oO} Ne al) Yor] KR. 


(‘arnvin Burr 
ad st 


- 


Tue Des Motnes NAVIGATION AND RAILROAD CoMPANY 
Ciry AND CountTy oF New YORK. as: 


Calvin Burr, a eitizen of the State of New York, complains of the 
Des Moines Navigation and Reilvead Company, being a corporation 
created by and under the laws of the State of lowa, and organized 
and residing in said State of Iowa, and being in custody, &e., of a 

rie a ot breach of covenant, for that whereas, he retofore, Lo 
6] wit, on the fifteenth day of November, in the year of our 

Lord one thousand eight — and fifty eight, to wit, at 
Des Moines, In) said stute of lowa. by il certaln deed-poll there and 
then made by the defendants, which said deed-poll, sealed with the 
seal of said defendants, the plaintiff now brings into court here, the 
date whereof is the day and year aforesaid, it was witnessed that the 
said defendants, in consideration of the sum of seventeen thousand 
eight hundred and sixty-eight dollars and eighty cents, to them in 
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hand paid by the sald plaintiff, did thie r by errant and COnVeYy LO the 
suid plaintiff the following tracts of land in said State of Lowa, 
to wit: All of section nine, in township eighty-nine, range twenty 
ivht. and all of section twentv-one, in township elohty -nine, range 
twenty-eight, containing together twelve hundred and eighty acres; 
and the said defendants, inh anne 
then, in consideration aforesaid, did warrant the tit! 


——! 


Dy thie sad deed-poll, ther and 

f said land 
iainst all persons whomsoever, and did thereby covenant to and 
with the plaintiff that the said defendants then had, and 
said plaintiff, by reason of the said deed-poll, did and woul 
and take a ood and perfect titl n fee to the said tracts of land. 
and each thereof, as by the said deed-poll, reference being thereto 
had, will more fully and at larg appear, vet the sald taimtiff In 
fact saith that the said defendants then and there had no title what- 
ever to the said tracts of land, or either then of, nor any part there of, 
and that the plaintiffs did not then or there, or at any time after- 
ward, by reason of the said deed-poll, or otherwise, receive, obtain, 
or take any title whatsoev: r to the said tracts ot land or either 
thereof, but that the said defendants, to fulfill their said warranty of 
the title to said lands, and to cause the said plaintiff to receive, 
obtain, or take a 200d and periect title by fee to the said tract of 
land, although often requested so to do the said plaintiff, have 
hitherto wholly neglected, and still do Bs and refuse. Of all 
which the said defendants had m tice, and so the said plaintiff in 


recelve 


’ 
; 
i 
; 


fact saith that the said defend: its, alt hou of) often reque sted LO, have 
hot kept the said COVenants So b' the Th iat ais aforesal 4 
O22 but have broken the Same, to thi damage of the said plaintiff, 


thirty thousand dollars: and thereof the said plaintiff brings 
his suit. VC, 
J. W. GILBERT, 


Atto; ney for Plaintiff. 


And the said defendants, DY ‘Trae iN (Olmsted, their aullorneys, 
COTE and defend the wrongs and ryuary, when, &e.: and as to the 
supposed breach ol covenant above assigned ana alleges by sald 
plamntilf, then thre » said defendants sav that the said plamntilt ought 


not to have or maintain his aforesaid action thereot against them, 
the said detendants, because they Sit\ that they, the said detend- 
ants, before and after the time of making of the said indenture 
in said plaintiff’s declaration above mentioned, were seized In 
fee of the said tracts of land, and did then and there, by the 
suid indenture, convey to the said plaintiff a good and _ perfect 
title in fee to the Same; and this the said defendants are ready LO 
verify. Wherefore the said defendants pray judgment if the said 
plaintiff ought to have or maintain his aforesaid action against 
them, XC, 

And, for a further plea inthis behalf, the said wor eeee s, by leave 

the court here for this purpose first had and obtained according 
to the form of the statute in such case made and euhieh say that 
the said plaintiff ought not to have or maintain his aforesaid action 
thereof against them, because they Sa\ that the said defendants, after 
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—— i] > ee. rr — ais rlarats : ‘ 
making Le salak PaGenture in the said de iaration mentioned, and 
| . } . } : . . ® 

ior the commencement of this suit, to wit, on the first day of 


‘ 7 } ios } *,4) ae Ba . 

Lugust, PSol, ucautred and took a tithe and estate in tee mn the sald 
. . . . , ) 

tracts ol na, V ch last-mentioned title and estate. bv the com- 

' ; ’ ’ ' , . : 

mol i WO Lite ‘Pie e Oo} rmOowna, und Also bd\ thre statutes ol the said 

State of lowa. did forthwith enure to and vest in the said plaintiff, 

s . ™ . . " . 

as the grantee of the said defendants bv the said indenture, and 
] : ’ , . , . 

Lidit '>\ 1} rs | Tri Pers 1} a ee Tide sili] piaintrif, betrore the com- 

> Pr éhy, »s i , im ] - | . 

Thi ement of this suit, did receive and take a good an per- 

> i t tit} in) ft te ti nd traet f i. rl - oll hoe] } : alc 

Vu ak Lie In Tee to the salad tracts oF land, Of all which the sale 


plaintiff had notice, without this, that the said plaintiff 
suffered any damage by means of anything In the said declaration 


mentioned; and this the said defendants are ready to verify. Where- 
fore they pray judgment if the said plaintiff ought to have or main- 


tain his aforesaid action thereof against them, XC, 
United States Cireuit Court, Southern Dist. of New York. 


CAaLvIN BURR 
agt 


THe Des Mornes NAVIGATION & RAILROAD ComMPANY. 


And the plaintiff, by his attorney aforesaid, as to the said plea of 
the said defendants by them first above pleaded, says that he, said 
plaintiff, ought not, by reason of anything in that plea alleged, to 
be bound fron maintaining his arore said action. because he Ssuys 
‘Al Wd | ndants, at the sald time, whi n,ete., were not seized 
in fee of th said tracts of land, nor did they convey Lo the said 
| ny title thereto In manner and form as in that plea in that 
lief alleged ; and this the said plaintiff prays may be enquired of 
yy the country, ete. And the said defendants do the like. 

“And the said plaintiff, by his attorney aforesaid, as to the said 


plea of thi said at f ndants D\ them secondly above pleaded, says 
that 11} the s plaintiff, or not, by reason of anything mn that plea 
alle cr¢ d, | HOUT d from hay Ing Or maintaming his aforesaid ic- 
tion thereof, because, he says, that the said defendants did not, at the 
said time, when, &c., acquire or take any title or estate, nor did such 
SU PPOs dl r estate vest in the said plaintiff, nor did the plain- 


tiff receive or take any title whatsoever in manner and form as in 
that plea alleged; and this the said plaintiff pray- may be enquired 
of bv the COUNLTY, CLC, And the said defendants do the like. 
, J. W. GILBERT, 
Plaintiff's Attorney. 


64 Therefore the issues above joined are ordered by the circuit 


court of the United States for the southern district of New 
Y ork, to by trl d ata stat d teri of said court, appointed to be held 
at the city hall. of the city of New York, on the — day of —, in 
the vear of our Lord one thousand eight hundred and sixty-four, 
and place last above named, before Lion. — Shipman, One of the 
justices of said court, according to the form of the statute in said 


Cuase made and pros cle dl, 
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Came as well the above-named plai as the above-named de- 
fendant, by their respective attorneys ve mentioned: and the 
jurors ol f the jury summoned wo Ur e sald issue ay ing called also 
came, who, to speak the truth of t! : aforesaid, being chosen, 
aeons ae d sworn, say, upon their o the said defendant is 

ruilty of the several breaches ove laid to its charge, 
“ manner and form as the sai ibove In t behalf 
alleced against the said defend e said jury assess the 
damages of the said plaintiff, by son he premises, over and 
above his costs and charges by him re his in this behalf ex- 
pended to the sum of twenty-four 1 sand two hundred and fifty- 
five +,§, dollars, and for these costs harges to six cents 

Therefore, it end d that the said plaintiff do recover against 
the sald defendan< his said damag - sts, and charges by the jurors 
aforesaid, in form aforesaid assess and also thirty-eight and 
re dollars for his costs and charges D\ the said court now here 
adjudged of increase to said plaintiff, and with his assent, which 
said damages, costs, and charges, in the whole, amount to twenty- 
four thousand two hundred and nin our and +). dollars. 

And the said defendants in Sa rey, et 

Judgment signed this 21st November, 1864. 

R. E. STILLWELL, 
Deputy Clerk. 
GO The court then delivered to th the following charge: 
Gentlemen of the jury: You w — the conclusions 
to which I have come upon the questions a by the evidence in 
this case dispose of all except on that relative to the damages 
only, which [ will submit to you. I therefore me wa you— 

That no title to the lands in stion passed to the Territory 
of lowa by virtue of the act of | ress, August Sth, S46, these 
lands lying above the Raccoon Forks of the Des Moines river. This 
point has been already settled by the — me Court of the United 
states In the « CASE Ol the Dubur qu 7 fic Railroad C Ot pany vs. 
L, itehfield, 3 of How. Rep., 66 

That none ot the acts of thr xecutive officers of the United 
States which have been proven, nor all of them taken together, had 
any effect to extend the operation of the act of August Sth, 1846, 
over these lands, nor in any manner to confer a title to them, 
either at law, or, strictly speaking, in equity t upon the territory or 
State of Iowa, or upon these defe nts. This result follows from 


the decision of the Supreme Court 


That these acts of the executive officers of 
proven and relied on in this case, did not reserve to the United 
States these lands for the purpose ot aiding in any other objects or 
internal improvements, or for any other purpose whatever, and 
therefore they are not drawn within the proviso of the act of May 
L5th, LS56. ‘Those of them which proceeded upon . the idea that 
these lands were embraced in the grant of August Sth, 1546, were 
mere errors arising out of a misconstruction of the terms of that 
grant. They were, no doubt, made in good faith and for the pur- 


6—1254 


eady cited. 


GOODNOW, 


K. 


l'pited States. 


the 
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; 7 
pose of formally fixing and defining ri ohts supposed to have been 
} } ' > 
ite Vv granted by Congress But as these acts, according 
9s} ’ ./% " ; . 9 ‘ 
tf iO the case, 2061 How » OO, exceeded the grant made by Con- 
oress They were Vola. T h ese ucts were intended nas ucts o| 
—, 
Lranster and cts of reservation. lo now attribute to them the 
effect of having reserved these lands to the United States—that is. 
s 4) ae 4] _e ' v Fy 2% : 
Sel Loe] LDual ior The use « ne Lrovernment wsetl—Wwouild ve reseryv- 
mi : ; 
hg conseq U s originally intended to flow from the 
~ ’ ] ’ PP + } > = . } 
‘ . ~ co. & ft KK, WOUILGC ec AroOlra;r\ ina 
, , , 
‘ \ ? = 7 ~ resents O\ it CVIde!l ‘ 
‘ 7 ‘ , , 
. ~ ~ \ ;*™ Ss. Ti ereriore. ¢ t ; ’ ~ 
} } +} } 
~ m7 ~ ~ \\ ‘*\ nay VV Vs Tr 
. 
} t ~ ~ ~ cre ' ’ 7 > 7 q*t } i 
, 
r} | e \\ e} ~~ i] ay ' ar ; 
be \ i ~ —_— \ T>I Ths " | ret) : “i I ’ 4 
vrreat f ! sudbTect » the control of Congress 
. , : . 
Liti Tf f ‘ ‘ ‘ \ I reguiating tiie (LISP Os LO] 
f at, H 
17] Lait Dut ‘ _ 
‘ 
| 1} i}, ac") 44 4 he ? +} >) +] lance ) } } } ‘ ?* 7») 
: i these Views are Ct ect, then the lands 1h question were em- 
* ; : s) ’ ’ 4) P Be } ~~ - } } 
praced In thie miv OF] The are f May 5th, 1856, and the title passed 
by that erant to the State of Iowa in trust. The State took th: 
. ’ ‘ ’ ’ +* 
mainas in trust, and bY an exp provision ol f the act thev were “to 
\ ,* } 1 ? :? . a & ° 
‘ . >} + e ‘ ™ ° 
be apphed to no other purpos ‘ail tever” than that of aiding in the 
. . } : ~ ™ . _ 
CONnSTTUCLION OT Certaln rallroads the relli named. It IS UNNeCcessary 
’ ’ , . . . 
to sav that the defendants’ ent rprise 1s ne one of those named in 
+ a 
, % . ° S 
the act as those to which the application « the F nds eo Is eX- 
} } , } P : . } 
pressiy restricted W hether or nora Atle mn presenti passed to thi 
; . 
" * ’ , . 
‘ .\ ¢ yia ¢ y ‘ . \ \ iz ‘) *y* 
state on the passage of this act ao not deem it necessar'\ wu tO 
“eel & re = — Da 
aqaeternine Dut LOINK It Is Quite certain that that ACT placed t 
a — 4: 7} 4) i lial } - 
mands in such a position that thev were hot reached uy the reso! i 
' ; _ i ' : s>.] 4 : } A thy. *) : 
tions of Congress of March 2d, 186l,and July 1 LS62, upon 
which t] laftandanitc ralw T m~AnNnein«A ] or ‘ontid | tan hala 
Whiel tne adeicnadants Trery. 0 conciude otherwise would ve to DOL 
that Lies oO1nt resolutions repeal ro tanto. without any exXpress 
. i . : 


provisions—by implication merely—the public act of May 16th 
1856. A construction by which the repeal of a statute by 

vi Implication 1s sought LO be established Is never favored, CSpe- 
cially where private rights are concerned. 

5. The se views. being legal conclusions drawn from facts conceded 
in the Case Or established by uncontradicted evidence, cover the 
whole controversy, except the question of damages. It is mv duty, 
therefore, to direct you to find : verdict for the plaintiff and assess 
the damages which he has proven he has suffered from the failure 

his title to these Jands. The rule by which you will be guided 
will be the amount of the consideration paid, with interest from the 
day of payment LO the present time at the rate of SIX per cent. per 
annun 


The defendants’ counsel excepted to that part of the charge con- 
cerning the effect of the act of August 8th, 1846, contained in the 
second proposition or section of said charge, and also excepted to 
that part of the charge contained in the third proposition or section 


il sl itieatiaaniatiael 
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thereof, and also excepted to that part 


fourth proposition or section thereof. and also 
contained in the fifth proposit) 


charge 


The court thereupon charged and 


’ 


es : niente : . 

oe : , > € . ' I; + } ; is iy | 

Veraict tor the PeaIOLT ; LO Wiictil Ci 
. , 

‘ " . ; " ~ ae 

Mhnaants counsel excepted. 


i irv tound a verdad 
} x t 8Y4 74 OO 
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nited Si 


Plaintiff in Erro) 


~ 
CALVIN BuRI 
) hie CITCUlT court of hig | 
listrict of New 
racy. - Smith ior Il I 


, } . ——- | . . @£ee } 
Record recelved QNa Tied 


y } a = 
December term, LOvoo 


Motion of Mr. Allison for | 
Affidavit of J. M. MekKinle; 


} 


Leave granted to the Dubuat 


intervene. NC. 
Brief of | 


30 Of December term, 186%. 


Mr. J. 
Leave granted Mr. Duncom!| 
argument. 


EDWARD K, 


> Smith. for interve) 


I, Duncombe filed an 


GCOODNOW., 


ov 


of the charge contained in the 


. | 
~ 7 
iM 
~ '—_ 
SIXtV-I 
‘ ' ' ’ ’ , 
iM . SHIPA 
/ tee NS 
Pt 
} q’ 
* |), ; ; r 


Ty coven A 


; 
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ie & Sioux &) 


iotion to inter, 


No. 204 to be argued with this case. 


Submitted with No. 204. 


Reversed with costs and a ve! 


lire awarded. 
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ler? Poh) 
sb 
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COMTI 
at Raa A 


continued. 


rene, XC. 
i 
e to appear and file printed 


to that part of the 
ion or section thereof. 
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‘tates Dec. Term, 1865. 


ND RAILROAD Company. Plaintiff in 


r . . Ds '’ . 
ALVIN BURR. 


Min 


d affidavit filed in this 
lb the court that 
of the Dubuque 

be heard on the 


NES NAVIGATION AND R. R. Co.. Pl’ff in Error. 


Duneombe for leave to in- 


by this court that 
Duncombe to inter- 
he argument of 


Qe 


iis CHU eene 
17 December 


THe Drs MOoINeEs 


(Ordered by the court that No. 204, Samuel G. W oleott, pl tT 1) 


error, vs. Des Moines Navigation & R. R. Co., be argued by counsel, 
if desired, with No. 133, when reached in the regular call of the 
docket. 

17 December, 1866. 


70 Tue Des Mornes NAVIGATION & RAILROAD ) 
ComMPANY, Plaintiff in Error, | 
rs. 
CALVIN BURR. 

This cause was submitted to the court on the record and printed 
argument by Mr. Smith, of counsel for intervenors, and stipulation 
of counsel filed to be considered with No. 204, submitted on printed 
ients at the last term of this cour 
ebruary, 1867. 
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8B. CHAPMAN VS. EDWARD K. GOODNOW. L] 


RICILARD 


Supreme Court of the United States, December Term, 1866. 


THe Des Moines NAVIGATION & RAILROAD ) 


Company, Plaintiff in Error, co oe 
No. Bs 

is, 

CALVIN BURR. 


In error to the ecireuit court of thi UI ited States for the southern 
district of New York. 


This cause came on to be heard On the transer Ipt o] the record 
from the cireuit court of the United State the southern district 
of New York, and Wis argued D\ counsel 

(On) consideration whe reot it is now here ordered and adj rf eed | DY 
this court that the judgment of said circuit court in this cause be, 
and the Saline Is hereby, reversed, with ¢ STS ; and that this Cause 
be, and the same is hereby, remanded to the said eireuit court with 
directions to award a venire facias de n 


Per Mr. JUSTICE NELSON. 
Mr. Justice Miller took no part in the deeision of this case 


True copies of docket entries, extract from minutes, and judg- 
ments. 


[ SEAL. | Test: D. W. MIDDLETON, 
f / }. Supre pide é ourt [7 ‘ss 


i] Supreme Court of the United States. December Term, 1866. 


THe Des Moines NAVIGATION & RAILROAD COMPANY. 
Plaintiff in Error, No. 29 


Carvin Bury 


In error to the circuit court of the United States for the southern 
district of New York. 


The Dubuque & geo City RK. R. Company, a corporation, ete. 
by Wm. Bb. Allison, its attorney, now comes and moves the court for 
leave np et menieg ba the above-entitled cause, and also for leave to 
file an argument in same for reasons set forth in affidavit filed here- 
with, and made a part hereof. 

DUBUQUE AND SIOUX CITY RAILROAD 
COMPANY, 
By WM. B. ALLISON, Its Attorney. 
True COpyV. 
[L. s.] Test: D. W. MIDDLETON, 
Cl rk Supre me Court ly. S. 


I 


ICHILARD BEB. CHAPMAN Vs. EDWARD K, GOODNOW., 


Suprem Court of the United States December Term, 1865. 


Tue Des Moines NAVIGATION AND RAILROAD COMPANY, 
Piaintiff in Error | on 
. 4 As | No 


ya 4 


nited States for the southern 


’ . ’ P } 
4 + *% . a . 7 
C(LISLTICL O1 New York 


od 
st 
ate 
no 
~ 
_— 
om 
_ 
_—— 
— 
— 
_ 
-_ 
—- 
—— 
— 
- 
— 


ie 


re 
| James Mekinlev. on oath. sav that | am an attornev and coun- 


1] : } ‘ ‘ : ; } } ’ . 
SePLlIOT-AT-LAW. and AM ASSISTAN attorney of the Dubudau VW SlOUX 
City Railroad Company; that within the past few days, and not 

: * 


before, | have had an opportunity to examine the record in the cas 
above named; that the said railroad company are materially inter- 
ested in obtaining a correct decision of the principal point raised in 

sald CHuUuse, and that verily belie Vea decision of the point 


- © ' eet 1] ) a 

{Zz against the avpoye named defendant in error would prejudice 
; aaa _— 1 Qs: ' ae SB } 
Lhe interest OF sala Dubuque and Sroux City Railroad ( om- 
ly} ‘ ian. @ . - a , 

pany, aithougn not a party to the record in the above-named case. 


1 


The deeision made by the court below (Hon. Wm. D. Shipman) 1 
the port On which rests the titl LO above seventy-seven thousan 
. - 


‘ 


:' +o 
cres of land og! unted by ( onvyTress to ald 1n the CONStructlon Ol 


| ’ ’ . , 
Dubuque and Sioux Citv railroad. Further. that I have reason to 
? ’ ; : ° . ’ 
fear that said Burr is not a dona fide litigant. but, on the contrary. 
. 


y " . : ; » ™ . ,* . . 
IS deslrous Ol mLalniInge a dadecision agalnst himself, with A view Lo 


' = . ° ] ' as . " } ‘ 
rejudicing the tite ol the Dubuque and S1oux City Railroad _om- 


(Signed JAMES M. McKINLEY. 
Subscribed and sworn to before me, the clerk of the district court 
of Dubuque county, lowa, this Ist day of February, 1566 
Witness my hand and official seal. 
| | (Signed) M. LEPPER, Clerk. 


[SEAL ] Test : D. W. MIDDLETON, 
Cle rk Sup. Court [). S, 


(endorsed iis follows The Des Moines Navigation WV Railroad 
Company, plaintiff in error, vs. Calvin Burr. Athdavit of James M. 


Mckinley. Filed Feb., 1866. George B. Corkhill, clerk. 


. , ;* , , ; ’ ’ 
; i j ° -. j " sy ; 
Vo Prati iii ; ; (ii aT, lowa Hom at ey / Company (Poidl Shige ' {, fPsiie ews - 
re) / es Peeve ror hie pPtUT POSe fil Araume) y 


| uD | | ce iin i. 
In the Supreme Court of the United States. Dec. Term, 1566. 


TH Yes Miornes NAVIGATION & RartrRoap CoMPaAny. 
Plaintutt in Error. No. 153. 
i's ANG 


Carvin Burr, Defendant in Error. 


’ 


Now, to Wit, Dec mber l , LSOb, comes thre lowa Llomest ad 
3 Company, and their grantees, of the State of lowa, and by 
hel ‘attorney, John KF. Duncombe, moves the Court to pernilt 


ee 


GOODNOW. 


RICHARD T. CHAPMAN VS. EDWARD K. 
said parties to intervene in this cause for the purpose of argument 
on the part of defendant in error, and for the cause state— 

|. That said company and their eyrantees are direct] interested 
1n the decision of this CHUSE, in this, to wit: Said COMPANY and 
their erantees claim Lo be owners In fe simple of the land named 
af the pleadings, and over titty thousand acres of other lands, the 
title to which is involved in the decisions of the legal questions in- 
volved in this suit 

(Sioned) J F. DUNCOMBE, 


lfforne vy for Inte PVEenUOT. 


/SEAL. | Test D> W. MIDDLETON. 


f 7 rh Supre pile ( nurt / ; ‘. 


Endorsed as follows: Supreme Court U.S., December term, 1866. 
Des Moines Navigation and Railroad Company, plaintiffs in error 
vs. Calvin Burr. Motion on part of lowa Homestead Company to 
intervene for argument. Filed 14th day of December, 1866. Granted 
J. F. Duncombe for intervenors 


f — - Docket kent: Y x and Kertracts fra M i tes Supre fiie¢ ( ourt Unrate d 
Mates, mn thre De S Moines Nav ration f f Railroad ( ompany, Plaintiff 
mn error. vs. Calvin Burr. 


Supreme Court of the United States. December ‘Term, 1865 


J. W. Gilbert. P. Smith, (for intervenor.) Chas. Tracy.  Litch- 
ield. 


SAMUEL G. Woncorr, Plaintiff in Error, ) 
i's No >t de. 


+ 


Tue Drs Moines NAVIGATION AND RAILROAD COMPANY. } 


In error to the eireuit court of the United States for the southern 


district of New York. 


i4 Docket entries 


Nov. aa. Reeord received and fils 7 
Dee. 21. Stipulation to submit filed 
7 Brief of J. W. Gilbert, for the plaintiff in error, tiled 
Brief of Litehfield. for the defendant in error. filed 


Jan 2? Submitted under 20th rul 


Feb. S Motion of Mr Allison for leav to intervene, and also 
for leave to file printed argument 
Affidavit of J. M. MehKinlev filed 
Feb. 153. Leave granted intervenor 1 hile argument before Ist of 
March. 
“21. Brief of P. Smith, for intervenor, filed. 
26. On motion of Mr. Cook, leave granted him to file argu- 
ment before Ist March 
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Mar 12. (Ordered to be continued to the next term, with leave to 


any ol the parties to file additional arguments, 
23. Brief of Mr. B. C. Cook, for intervenor, filed. 


No. 204 of December term, 1866. Docket entries continued. 
LSI t) 
Dee. Re ply brief of Litchfield filed. 
wee ()rdered that counsel have leave to argue this ease with 


| ' 
H . 

‘yey A ° y 
No. Bs desired 


May Ld. Adjudged to be afiirmed with COSTS, 


Supreme Court of the United States. No.303. December Term, 
ISO. 
hert) (Ti is from Minut ~ 
10 Samuet G. Woncort, Plaintiff in Error 


Ns. . No. 303. 
THE Des Mornes NAVIGATION AND RAILROAD ComMPANY. } 


This cause was submitted to the consideration of the Court on the 
record and printed arguments by Mr. Gilbert, of counsel for the plain- 
: } 


tiff in error, and by Mr. Litchfield, for the defendant in error, under 


SAMUEL G. Woxcort, Plaintiff in Error, 


g No. 3038. 
Tur Des Mornes NAVIGATION AND Raritroap Company. } 


1) consideration of the motion made and athdavit filed in this 
eause on the Sth wmstant. 1t i now at i: ordered by the Court that 


leave be. and the same Is hereby, granted counse!] ot the Dubuque 
- 7 } 4 : . . . 
and Sioux ILY Railroad ( Ol pany LO file and submit printed 


arguments in thts cause al any time before thre Ist dav of Mareh 


next , 
i] . ] soy 4% 1 <4 &. 
both Woo iary. Loo, . 


SAMUEL G. Woncorr, Plaintiff in Error. 


Tur Des Motnes NaVIGATION AND RAILROAD Cowpany. } 


On motion of Mr. B.C. Cook, leave granted him to file a printed 
argument mn this cause by the first Mondav of Mareh next 

Oth Pe lary, TS66 
10 SAMUEL G. Worcorr, Plaintiff in Error, 


x P No ZALES 
THe Des Moines NAVIGATION AND RAILROAD Cowpany. } 


December Term. 1866. 


Ordered by the Court that this cause be argued by counsel, if de- 
sired, with No. 133, when reached in the regular call of the docket. 


a 
<a 


ee ee 
ee 


ell 
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Supreme Court of the United States. December Term, 1866. 
SAMUEL G. Wotcorrt, Plaintiff in Error, 
yf P No. 204, 
Tue Des Motnes NAVIGATION AND RAILROAD ComMPANY. } 


In error to the cireuit court of the United States for the southern 
district of New York. 


This cause came on to be heard on the transeript of the record 
from the circuit court of the United States for the southern district 
of New York, and was argued by counsel 

On consideration whereof, it is now here ordered and adjudged by 
this Court that the judgment of the sa | eireult court in this cause 
be, and the same is hereby, affirmed with costs. 

loth May, 1867. 
Per Mr. JUSTICE NELSON. 


Mr. Justice Miller took no part in the decision of this case 


True copies of docket entries, extracts from minutes, and judg- 


ment. 
[seAL.] Test: D. W. MIDDLETON, 


f Ve rf Supre ide f our Ty NS. 


i Supreme Court of the United States. December Term, 1865. 


Saucer G. WoLicort 
rs, No. 308. 


Tuer Des Motnes NAVIGATION AND RAILROAD ComMPANY. } 


The counsel for the plaintiff and the counsel for the defendant 
hereby agree LO submit, and do submit, this case Upon printed argu- 
ments. 

Dated December 18th, 1865. 

(Signed) J. W. GILBERT, 
Of Counsel for Plaintiff. 
(Signed) KDWIN C. LITCHFIELD, 
7 Of Counsel for Lh fe ndant. 

True copy. 

[SEAL. | Test: D. W. MIDDLETON, 
(Clerk: Supr me Court U.S 

Endorsed as follows: Stipulation to submit. Filed December 

2ist, 1S65, 


Supreme Court of the United States. December Term, 1865 
Sawvurent G. Worcorr, Plaintiff in Error ' 

rs, - No. 308. 
Des \ioines NAVIGATION i~p Rarrroap Company 


In error to the cireuit court of the United States for the southern 
district of New York 


* 


The Dubuque and Sioux City Railroad Company, a corporation, 
7—1254 
i Pm | 


i ee wey Ls ie tieieh.. ¢ sleek errs. SB ESS 4 . . ae ae ota 
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and by Wim. B. Allison, its attorney, now comes and moves the Court 
for leave to intervene in the above entitled cause, as a party 
75 thereto, and also for leave to file an argument in same for 


reasons set forth in aftidavit filed herewith and madea part 


hereof. 
DUBUQUE AND SIOUX CITY 
RAITLROAD COMPANY, 
(Signed) By WM. B. ALLISON, Jts Attorney. 
True copy. 
[SEAL.] Test D. W. MIDDLETON, 


{ j, yf: Supre bile (nurt Bi s 


endorsed as follows: Samuel (Cy. W oleott. plaintiff in error, No. 
303, vs. Des Moines Navigation and Railroad Company. Motion for 
leave to intervene on behalf of Dubuque and Sioux City Railroad 
Company. Filed 8th February, 1866. Wm. B. Allison. 


Supreme Court of the United states. December Term 1865. 


SamMvuEL G. Woxcort, Plaintiff in Error, 
bAF 


Drs Mornes NAVIGATION & RAILROAD COMPANY. 


In error to the cireuit court of the United States for the southern 


district of New York 


I. James M. Mckinley, on oath say that I am an attorney and 
acy at-law. and am assistant attorney for the Dubuque WN 
Sioux City Railroad Company; that within the past few days, and 
not be oc have had ili Op portunity LO examine the record in the 
above-named Case, that. tO my mind, the said record shows that the 
attorneys of said Wolcott either did not fully understand their case 
or the nature of the party opposed to them, or had been instructed , 
not to lit tigate the case 1n gvood faith: that the question involved In 
said case is one.on which depends the title which the Dubuque & 
Sioux City Railroad Company acquired to about seventy-seven thou- 

sand acres of land, to aid in the construction of said road: 
rey that a final decision of the above-named case against the 

plaintiff in error would tend to greatly prejudice the said 
Dubuque & Sioux City Railroad Company, although they are not 
a party to the said case; that I have oo to fear the decision of 
the court bel ow (near bottom of page 61 of the record) was obained 
On subst: an ally all ex-parte presentation of the Case, and Is great ly 
prejudicial to the interest of the Dubuque & Sioux City Railroad 
Company, mea is contrary to what would have been the decision on 
a proper presentation and argument of the case. And, as aforesaid, 
that an affirmance of the judgment of the court below would preju- 
dice the title acquired by said Dubuque and Sioux City Railroad 
Company to said seventy-seven thousand acres of land and the title 
to their grantees. 

(Signed) JAMES M. McKINLEY. 
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Subscribed and sworn to, by James M. McKinley, before me, clerk 
of the district court of Dubuque, Iowa, February 1, 1866. 
Witness ny hand and official seal. 
[SEAL. | (Signed) M. LEPPER, Clerk. 


True copy. 
| SEAL. | ‘Test : Db. W. MIDDLETON, 
(C'ler|: Sup. Court {/ S. 


[endorsed as follows: No. 303. Samuel G. Woleott, plaintiff in er- 
ror, vs. DesMoines Navigation & Railroad Company. Affidavit of 
James M. McKinley. Filed 8th February, 1866. 


COT am The Arqument of Platt Smith. mn Bi half of thre Dubuque X Sour 
City Railroad Company, in Walcott vs. The Des Moines Navigation & 
Railroad Company. 


Supreme Court of the United States. December Term, 1866. 
Samuet G. Worcort, Plaintiff in Error, 
iis 
Des Mornes NAVIGATION & R. R. Co., Defendants in Error. 
SU Arqument of Platt Smith. who Intervenes in Behalf of The Du- 
huque ra Nour City Railroad Company. 


Both of these cases COMIC up from the cireult court of the United 
States from the southern district of New York. They are both upon 
the same identical issues, and substantially upon the same state of 
facts. They ire both sults brought against the Des Moines Naviga- 
tion & Railroad Company to recover damages for alleged failure of 
title to certa'n lands in lowa conveyed by the defendants below to 
the plaintiffs below by warranty deed. The plaintiffs below are 
citizens of the State of New York, and the defendant below isa eciti- 
zen of lowa. 

The lands in dispute lie within five miles of the Des Moines river, 
and above the mouth of the Raccoon Fork, and in the alternate 
odd-numbered sections; and they also lie within the six and fifteen- 
mile limits of the Dubuque & Sioux City Railroad Company, and 
are included in the act of Congress, granting lands to lowa, passed 
May 15th, 1856. The Des-Moines Navigation and Railroad Com- 
pany claim title to these lands under an act of Congress, passed Au- 
gust Sth, 1856, granting lands to lowa to aid in the improvement . 
of the navigation of the Des Moines river, and under grants and 
deeds from the State of lowa, LO said COMLpany, and also under il 
jolnt resolution oft Congress, passed Mareh 2d, LSOl, and under itll 
act of Congress, passed July 12th, LS62. 

The Dubuque and Sioux City Railroad Company claim title to 
the same lands under an act of Congress, passed May 15th, 1856, 
eranting lands to lowa to aid in the construction of certain rail- 
roads and grants from the State of Lowa to the Dubuque and Pacific 
Railroad Company, and conveyances from said company to the Du- 
buque and Sioux City Railroad Company. 


nex SRR a ate ™ 
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Three questions ar raised by the reeords in these causes: 
First. Did the act of Congress passed August Sth, 1846, grant 


; ee ' poten ' : . 
S] t] @ lands in ad IS] lute tot hie state (then erritors )o! low il, for 
the PUPposes specified in the act ” 


Second. Did the act of Se pew gts of May 15, 1856, grant the lands 
in dispute to the Sts ' lowa for the purpose specified In said act, 
and did the act vest ti title to said lands in dispute in the State of 
lowa; or were the lands in dispute reserved to the United States so 
that said act of May 15th, 1856, did not operate to vest them in the 
State of lowa ? 

= Did ow joint resolution of Congress, passed March 2d, 
LS6l, « r the act of July I? th, aes pass | the title to the lands in dis- 
pute to the State of lowa, and through said State to the Des Moines 
Navig ation and Railroad ¢ eeohoro ? 

The first question was brought directly before this court in the 
case of the Dubuque and Pacific Railroad Company vs. Litebfield, 
and is reported in 23 Howard, 66. 

The court In an elaborat opinion held that the act of A uy. 6th, 
1846, did not grant to the State of lowa any lands above the mouth 
of Raccoon Fork, and thatthe Des Moines Navigation and Railroad 
Company, under whom Litchfield claimed title, had no title to the 
lands in d spute, a decision must be a finality as far as the con- 
struction of that act is concerned. Yet the said Des Moines Navi- 
gation and “ora ( ‘ompany have been making continued attempts 
to overturn that decision. The defendant, Litchfield, was the pres- 
ident of that company about the time of that decision. (See record, 
page 5, in the Samuel G. Wolcott case now on hearing.) The judg- 
ment entered in the circuit court of Iowa upon the mandate of this 
court was set aside, and it required the peremptory mandamus of 
this court to have the judgment stand as the judgment of said cir- 
cuit court. (Dubuque and Pacific Railroad Company, ex parte, 1 
Wallace, 69.) A suit was then brought in circuit court of Iowa by 
Calvin Burr against said Des Moines Navigation and Railroad Com- 
pany, involving the title toa portion of the same lands as in the 

present suit, and the case submitted upon an agreed state- 
52 ment of the evidence. This case is recorded in Ist Wallace, 

99. The Dubuque and Sioux City Railroad Company Inter- 
vened in that case in t a court, and the case was dismissed. 

It is clearly for the interest of the plaintiff below in these cases to 
have the defendant obtain judgment on the question of title, for 
then they would hold their lands under their deeds. It is also to 
the interest of the defendants below to succeed, for if it Cah how 
succeed In procuring from this court an opinion that the title to the 
land in dispute is valid, it will give it some one hundred thousand 
acres of land now held k »y the Dubuque and Sioux City Railroad 
Company. 

This very readily accounts for the reason that the defendant in 
the court below should voluntarily go to the State of New York 
and enter to an appearance to suits there, where it might be out of 
the way of the interference of the Dubuque and Sioux City Rail- 
road Company. 
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The records In these Causes show that there Is ho real contest be- 
tween these parties to the suit, but that the real litigant against both 
parties is the Dubuque & Sioux City Railroad Company. The 
other railroad COMIN TCS interested in the lands granted in the act 
of May, 1856, which cross the Des Moines above the Raccoon Fork, 
ure also Interested nn the questions ny ved, 

The second question can only be answered in the affirmative. 
The act itself vested the title to the |: sili therein described in the 
State of lowa. Its language is: “That there be, and Is hereby, 
or anted to the State of lowa for thi purpose ete. This isa present 
ori int. The whe yt lands cranted are made certain by the loca- 
tion ol f the line of the road, and all the estate of the United States 
passed by the act itself to the State of lowa We refer to a few of 
the authorities on this point, as it seems so well settled as to be be- 
yond dispute. (United States vs. Brocks, 10 Howard, 442: Lassieur 
vs. Price, 12 Howard, 59; Dubuque & Pacific Railroad Company 

Litchfield, 23 Howard, 66.) 

82° In this last case the court, speaking of the act of August 

Sth, 1846, where the granting clause is the same language as 
the act of May 15th, 1856, used the following language: “The act 
of Congress was a direct grant to lowa in fee of the undivided 
moiety of the whole track on each side of the river from the Rae- 
coon Fork to the Missouri line. Congress had the undoubted power 
to make the grant and vest the fee.” The record in the case of S. 
Gi. Walcott, p. 46, shows that said road was located on the 27th day 
of Sept., 1856, and the lands in dispute lie within the six-mile limit 
of the line of said road and the alte rnate odd-numbered sections. 
On the 14th day of July, 1856, the General Assembly of Iowa passed 
an act granting all the lands included in the act of May 15th, 1856, 
to aid in the construction of the railroad from Dubuque to a point 
on the Missouri river, at or near Sioux City, to the Dubuque & 
Pacific Railroad Company. The granting part is in the following 
language: “Are hereby disposed of, granted, and conferred to and 
upon the Dubuque & Pacific Railroad Company,” ete. This is a 
grant in presenti, and vested the title to the lands in said company. 
Upon the location of the line of said road the title in the particular 
lands vested, and the United States had no remaining interest in 
them. on the Oth day of July, LSo7, said CON Lpany conveyed the 
lands in dispute by deed of trust to certain parties to secure bonds 
Lo be issued for the construction of the a and Ot) the — day of 
November. LS6S. said Dubuque & Sioux Citv R.R.C ompany ( (which 
had become vested with the right and title of the heer. <5 & Pacific 
Railroad Company in said lancs) CO] veyed 1 the same to George J. 
Forrest and others. 

[t is now claimed that the proviso to the first section of the act of 
May 15th, LSo6, excepted the lands el; imed by the Des Moines Nay- 
igution & Railroad Company from the operation of this grant. 
That proviso is as follows: “And provided further, That any and 

all lands heretofore reserved to the United States by an aet 
S4 of Congress, or in any other manner by competent authority, 
for the purpose of aiding in any objects of internal improve- 
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ments, or fo} ti1) \ ther Purpose whateve # be, and the Site is lhe re 


by, reserved from the operation of this act,” ete. Itis not claimed 
that anv act of Congress had reserved the lands in dispute to thi 
United States, unless the decision in the case of the Dubuque & 
Pacifie Railroad Company vs. Litehtield, 28 Howard, is erroneous, 
Vi ruled i} i it is clan Cd 7 t these lands were Te - 
\ a a recutive off . e Go\ 
\l ISO] rad Cie 
‘ \ 7 . “~ { 
\ \ Na tr i 
: \ \ \ ~ ‘ 
\ \ ~ 
1\ \ 
1) \I \ \ . \ . Y 
. Pass \ S, IS4o6. No reservatio) 
~ ‘ } \ ) \ \ ix’ = OUT In t| ‘ 
reco : Vs t pro the act of Mav loth, 1856, the prope 
executive otticers of the Land Department of the United States had 
constructed the act of August Sth, 1846, as a grant extending above 
the | it Raccoo! ork and ~ neluding the lands in dis 
pute: that the lands,in dispute had been selected as within said 
erant. and that sueh selections had been approved by the Hproper 
executive officers of the Unite | States lt these othcers had the au- 
thority to make a reservation within the aforesaid proviso, and did ms 
make such reservation, then the Dubuque and Sioux City Railroad 
Com pan has never had iT) \ title to the said lands. 
The absolute power and the night of disposition of the public 
lands of the United States is in Congress: no such right exists In 
anv ol thas othes rs of the Governm« nt, u less specially conte rred 
85 for some particular purpose by act of Congress. The only 
authoritv conferred by act of Congress is the act of Aug. Sth, 
IS64, and this court has held that no meht of reservation was con- 
ferred Upon such otheers by that ACT In the case of 20 HLloward., 
above quote 7 Line eourt Si\s ey No authority Wills conte rrec Upon 
the executive officers administering the public lands to do more than 
make partitions between the tenants in common, Lowa and the Unied 
States, in the manner prescribed by Congress. The premises in dis- 
pute lie sixty miles beyond thy limits of the trust granted. It was 
therefore impossible to make partition under this grant, of lands 
lying outside of its boundaries, and all atte mipts to doso were merely 
nugators , These othcers never claimed or professed to reserve thes = 
lands to the United States bv anv right in themselves to do so. but 
only for the purpose OF carrying into ¢ fect the act of August Sth, 


LS46. These otheers have power to offer to» sale. and LO suspend 
from sale, the publie lands Ol thr L nited State, as prescribed by law, 
but no authority 1s conferred upon them to reserve the public lands 
for any particular USCS. On the Ist of June, LS49, the otheers of the 
land office at lowa City were directed to withhold from sale the 
lands in dispute. (See record in the Wolcott case, page 12.) These 
executive othcers withheld these lands from sale, not as a reserva- 
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tion, but temporarily, till the construction of the act could be judict- 
atly cdi cided (See same record, prior s l4ai d Lo, 26 and oi.) On 
the 10th day of May, 1856, just before the act of May loth, 1856, was 
passed, all the land offices in Iowa were directed to suspend from 
sal all thre lands in thre So Ve ral At | (11S] is lf i} simple withhold 
f lands from sale or a suspension of lands from sale by the ex 

‘ ‘ theers 1s rosery ys | “i a 
“i 1} Ost \ . 


‘ ~ 
‘ ~ \ ~ . 
\ ~ 

| We fur : : 
| : spute passed st 
tion of 1861, or the act of ¢ (Tress » 186° 
that the United States had no . 

it | cl tik Mi\ divested ae [ ' ait } \I \ t | 
Not No tith could PRIS ret eS how } eeteia ait cL Of 
luly, 1S62, for the reason that a grant State is not a warrantee, 
and a subsequentlyv-aequired title does tinure to a grantee from a 
Sove;re lon power, “Grants mad by . le~isiature are not warrantees, 
and the rule universally applied in determining their effects is that 
if the thing eranted was not in the grantor at ihe time of the grant. 
no estate passed LO thr Tranter “ ries : Ratlroad ( OMAN, I 


Black, 574.) 
All the questions involved in these cases seem to have been fully 
settled by the prior adjudication of 
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decision in these cases will end litigat n regard to the title to 
these lands 
PLATT SMITH. 
Maw Fetewoeme 


Defendant then read rom thas dep Silo Of John 1} Thompson, 
filed Nov. 17, 1SS1, as follows: 


| have sustained no ofticial or business relation with thi Dubuque 
& Sioux City Railroad Company, except that | have been a stock- 
ss ’ ian a e 4) ; 
holder. I was the secretary and treasurer of the lowa Homestead 


— 
: *? 


Company during: its existence, from 1564 to June, 1875 
| don’t know anvthing about Mason Thompson's connection with 
the Dubuque & Sioux City Railroad Company. I Know ther 
amanas Mason Thompson. I do not know in respect to his con- 
nection with the railroad company referred to in the question 

Si The Homestead Company had its regular board meetings 
iis long as I was connected with it “up to June. IS 0. | 


know of no meetings independent of the board meetings after IS735 
Soon after Jesup became president O 


’ 


Dubuque & Sioux City 
Railroad Company the railroad company became owner of five- 
ninths of the stock of the Homestead Company, and after such 
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change of ownership of the stock the 


Ol) 


Homestead 
‘pont More 


made of 
James. tg 


milly. 


til). and . 


Pier 
it’ i 


, ‘ , } 
Homestead ompany’s papers. | doi 


1 
. 
‘ s « 


the 


Lnat Sal 


of the litigation in 


agvalnst 
commenced in the district court of W 
be a LSOS. and taken by appeal LO thi 
settle the question of t! 
if] 


and expense; whether paid in fi 


Kdward Stimpson, and Isaac H. Knox were 


DWARD GOODNOW 


RK. 


1} 
> 


asa new board of directors 
Morris k. Jesup, D. Willis 
Roosevelt Creorge J. Forest, 
directors nn the com- 


‘ 


\. 


railroad company owned a majority of the stock of the Home- 
stead Company since the vear 1866. I cannot sav exactly what 
date lt " Ss soon att r the time that Morris KX. Jesup became pres- 
ident 0] it rallroad conipany it mich have been within LWO 
months or within a vear after that dat 
I) Vi ne a in Orltyv Oo} thi SEO kK th \ controlled the HLlomestead 
Compan\ | thev worked harmoniously with our board. 
i k ' ite] Jesup becam« president of the railro d company 
1] STOCK Liomestea 1 Lripreany at id by the directors Ol thie 
] i ' } - ] 
railroad ¢ DAHV Was transterred to the ranroad company, amount- 
ine to five-ninths of the whole stock | think it was within a vear 
afterwards, | not positive In June, 1873, | sold the railroad 
company my stock, 560 shares, and took the Dubuque & Sioux City 
Railr lif ny} ~ Lf pay byl hn one, tWo, three, and four 
vears, and as s ry of the company I can say they purchased at 
the sal eC ll Lia ie { the st ck that was held by othe r stock- 
holders other t! the ra id company on the same terms. <Asto 
how 1h) 1h OF Lhe SLOCK Was ec] Lile railroad CODLpPany Ol} the 
ist of Or Loos, | canne swer, I the reason tnat I cannot fix 
thie Lime W! hn Jes 1) becamn Dresid and Ly whom the stock has 
| held since Jul 1873: I cannot answer « xcept as above. 
SS Soon after Jesup bes ie president there was transferred to 
the } road company five hs of the entire stock of the 
Homestead C mpa | e, 1S, is before stated, the raul- 
road com) vy purchased I | other ownersthe balance of th 
stock. mak the entire stock of the H estead Compan) I think 
it was shortly after Jesup became president 
©. State whether or not there was an agreement between said rail- 
road compan ind said Hot Cs ead ‘ Hn pany that. in case of failure 
of the title to the Webster county lands purchased by the latter of 
the former, that the railroad company would pay back to the Home- 
stead Company the original cost, with ten per cent. interest thereon : 
and if so, whether or not any record or memoranda of such agree- 
ment was or should have been recorded in the books of both or 
either of suid companies: and if so, in what book or books. 
A. Phere was an agreement to that effect amongst the lowa 


’t think it was recorded in any 


ilroad conipany paid the COST 


of the lowa Homestead 


Crise 


the Des Moines Navigation & Railroad Company, 
‘ebster county. lowa. in Octo- 


Supreme Court of the United 


tle as to said Webster county lands ? 
v all you know with respect to the payment of said costs 
by said railroad company, OP 


~<y 
> 
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jointly by said railroad COTR pany and said Homestead company, 
and if jointly, in what proportion the same were paid by them ; and 
state further whether or not the matter of the pavinent of said costs 
and expenses, or provision therefor, Was ( nsidered or discussed at 
auhy meeting of the board of directors of either of said companies 
fat which you were present ' and if So, Stal whether or not hoth of 
said companies were represented at such meeting, and if not both, 
whether or not said railroad company -was represented at such 
meeting. 
he A. cannot answer whether the \ paid them or not. They 
agreed to defend the title The lowa Homestead Company 
hever paid il dollar ot the CX Pelises lt was ne ver discussed at the 


lowa Homestead Company’s meetings, and I know nothing about 
what was done In the railroad COMpany s lee tings. have already 
stated that the raliroad company ov jority of the stock of 
the Homestead Company, and we were working harmoniously 


Krom W. J. Barnes’ deposition AS ] 


was land agent for ant lowa Lion estead ( ompany rom its or- 
ganization up to some time in 1875. I have had no official relation 


at any time with the Dubuque & Sioux City Railroad Company. 

Q. State whether or not you had, at the time of and previously to 
the conimencement of the suit 1 district court o- Webster 
county, lowa, by the lowa Homestead Company against the Des 
Moines Navigation Company and others, for the purpose of trying 
the title to certain land lying in Webster county, Lowa, claimed by 
sald companies respectively, and in which said Homestead (om- 
pany sought as alternative relief the recovery of certain taxes paid 
by said Homestead Company, knowledge of the fact that said suit 
Wiis and was to be commenced 

A. I had nothing to do with the suit me ntioned, although | think 
it was mentioned to me that such suit would be brought. I neither 
direct d hor participated in the dire ction of said snit. don't recol- 
lect now exactly who were the officers of the lowa Homestead Com- 
pany at the time, but believe they were Morris K. Jesup, president, 
and John L. Dumont, secretary and treasurer. As to the directors, 
[ have forgotten who they were. As to the officers of the railroad 
company, cannot say. 

[ don’tthink the lowa Homestead Company paid taxes for 1861-2, 
and 3 think | paid all their taxes, and ny accounts don’t show 
that | paid such taxes for them. 


OW Krom the deposition of (x orge ULrane as follows 


‘ 


Int. 14. Do vou know whether or not the books of the D. & S. C. 
R. R. Co. contain any evidence now with respect to payment of 
taxes on the lands in controversy In this suit? 

Ans. I think they do for il certain year The only year | looked 
for was a payment in 1866. 

I have been the attorney of the plaintiff in this ease since 1875 
or 1876: possibly since 1S74. 
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My correspondence was not with him, Croodnow, with respect to 
my employment in the first instance. I think it was with Dumont. 

Int. OU. State whethi ror not you, either by correspondence or 
orally, communicated with Dumont on the subject before the date 
of the assignment from the Homestead Company to plaintiff Good- 
now of the cause of action in this suit. 

Ans. It is possible I did. I do not know how or when. I cannot 


recollect when the subject was first talked of without refreshing 


my memory. Dumont acted for my client; may possibly have had r 
a conversation with him before the assignment was made. It may 
have been before my present client, Goodnow, so far as I know, had 
any interest at all-in the subject-matter of this present litigation. 
| presume it is true that it was before the assignment to him. 
What interest, if any, he had before that | don’t know. 

Int. 63. State whether or not your conversation with him, Du- 
mont, related to both assignments, and whether or not in that com- 
munication, whatever its character was, he represented both com- 
panies. 

. I think we talked about the taxes for all the years. | cannot 

Say that he repress nted either company, as a matter of fact, only 
we talked over the subject-matter of the recovery of those taxes: 
and if he was acting for the company—that is, representing the 
companv—I did not know it 
9] From George J. Forest’s deposition as follows : . 


} 


| have been a stockholder in the Dubuque and Sioux City Rail- 
road Company for many vears; I have no interest in its property 
to-day; I was not a director; | or my firm were stock-holders in 
the Homestead Company, and have been told that Wiis a direc- 
torand an officer; Ihave no distinet recolletion of my official ca- 
pacity mn the company. 

(). State whether or not you had, at the time and previously LO 
the commencement of the suit in the district court of Webster 
county, lowa, by the Iowa Homestead Company against the Des 
Moines Navigation and Railroad Company and others, for the pur- 
pose of trying the title to certain lands lying in Webster county, 
Iowa, claimed by said companies, respectively, and in which said 
Homestead Company sought as alternative relief the recovery of 
certain taxes paid by the said Homestead Company, knowledge of 
the fact that said suit was or was to be commenced. 

A. I have no recollection of any such suit. 

Q. State whether or not if you were present when the assignment 
by either said Homestead Company or said railroad company to 
Goodnow was made, and, if so, whether said Goodnow was present, 
and when were said assignment, or either of them, made. 

A. I was not present; I do not know whether Goodnow was pres- 
ent or not 

Q. State whether or not you arranged with said Goodnow for the 
making to him of either of said assignments, and, if so, state 
whether the same was done orally or by correspondence, and what 
interest, if any, said Goodnow has in the claim so assigned to him 
or either of them. 
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A. I did not. 
Q. State by what authority the assignment of the cause of 
yy action herein to the plaintiff, Goodnow, was made, whether 
i by any meeting of the stock- 


_— 


or not it was authorized at an 
holders, directors, or of any committee of the asslgnor, and, if so, by 
which and when,and where was such meeting held and who com- 
posed the same. 
A. I know nothing about it. 


‘rom Mason Thompson’s deposition as follows 

[ am a director of the Dubuque and Sioux City Railroad Com- 
pany , I have been connected with such direction four or five years. 
{Li} also a director of the lowa Homestead Company, and have 
been so during the same period. I acted as president pro tem. of 
that company for a short term during the absence of the president. 
The board of directors of the lowa Lloms stead Company have not 
held any separate meetings as such, and the directors of both com- 
prLliles are the SiMe Persons. unde rst nd that the rallroad Conl- 
pany owns a majority of the stock of the Homestead Company and 
has controlled its aflairs ever since m' connection with the com- 
pany; and as the railroad company owns the lands, any discussion 
In regard to them or any matters In reterence to the Homestead 
Company have been had iit thre meetings of directors of the Du- 
buque and Sioux City Railroad Company 

(). State whether or not you had, at the time of and previously 
to the commencement « f the suitin the district court of Webster 
county, Iowa, by the Iowa Homestead Company against the Des 
Moines Navigation & R. R. Co. and others, for the purpose of trying 
the title to certain lands lving in Webster Co., lowa, claimed by 


me 


both companies, respectively, and in which said Homestead Com- 
pany sought as alternative relief the recovery of certain taxes paid 
by said Homestead Company, knowledge of the fact that said sunt 
was or Was to be CoOMmMence 7 
\ do not know anything about anv of these matters of eight 
vears ago. 
J. State where the plal tilt, Edward IN Goodnow, resides 
WO and what official or other business relation, 1f any, he sus- 


tains to the said Homestead or said railroad company. 

A. He is a partner of Mr. Jesup, who is president of the Dubuque 
and Sioux City Railroad Company, and has an office with him. 1 
do not know where he resides. | do not know that he is officially 
connected with either of said companies. I know he 1s not an 
otticer or director of either of said companies. 
©). State whether or not you wer present when the 
by either said Homestead Company or said railroad company to 
ther said Goodnow was present, 


assignment 


(;oodnow was made: and, if so, wh 


and when and where were said assignments, or either of them, 


made. 
A. | know nothing in respect to the matters inquired of 
(). State by what anthority the assignment of the cause of action 


herein to the plaintiff, Goodnow. was made: whether or not it Was 


-_ 


ob RICHARD B. CHAPMAN VS. EDWARD kK. GOODNOW, 


7. 4 ither of the stockholders, direct- 


authorized at and by any meetin 
ors, or any committee of the assignor; and, if so, by which, and 
when and where was such meeting held, and who composed the 
same 

A. I know nothing in respect of the matters so inquired of, and 
cannot answer that question, 

Q. State, if vou can, whick of said companies, the Homestead 
Company or the railroad company, furnished the money in the first 
instance with which the taxes on said Webster county lands for 
the years 1861, 62, and ’63,and each thereof, were paid, and whether 
or not the Same Was So furnished for the use of the company SO 
furnishing the same; and, if not, for whose use was it furnished, 
and what adjustment, if any, was subsequently made with respect 
thereto. 

A. I have no personal knowledge in respect to this matter inquired 

ot The matter, howeve ¢ has ber a talked over alt the meet- 

{4 1] vs of the board when Was pres nt. and understood from 
the Se COnVe rsations that the matter was referred LO the officers 

for them to bring suit, al d totake whatever measures were neces- 
sary. I supposed the taxes had been paid, and these suits were for 
the purpose of recovering them back. ‘This occurred in the meet- 
of the board of directors of the Dubuque and Sioux City Rail- 
road Company, These conversations referred to have occurred 


me 
J ~ 
— 
—s 
te 
ee 
oo 
es) 
~ 


* 4 : . es ‘ ’ -_ ’ ’ 
-_ . ! > ‘ . ' | " 4 : 
from Joh . Thompson’s deposition, filed November 19th, LSS1: 


| have never had anv connection with the Dubuque & Sioux Cit 


Railroad ‘ rhigvercii \ Wii nowever, secretary and treasurer ol the 
lowa Homes i Company m IS64 to 1S75 


(). State whether or not vou had, at the time of and previously 
to the commencement of the suit in the district court in Webster 
COUTLLY, 
Moines 
the title to certain land Iving in Webster county, lowa, claimed by 
said companies, respectuly' ly, ana which said Homestead Com- 
pany sougat, as ilternative r ft, th recovery of certain taxes paid 
by said Homestead Company, knowledge of the fact that said suit 


+ : ’ ] : 
lowa. by the lowa Homestead Company against the Des 
Navigation Company and others, for the purpose of trying 


— 


| 
was a yas | con 
\ : 4 i- vy wae | A ey 7 ; i ; ’ ; " , 1, Sth e at : ] » 7 t] , 
: fiat ¥ % | ™ iat >> . vse’ Fi 75% ‘ : it titi \ disputed Lite i> it 
. + j ‘ P i 5 saall } ’ ) 4 ' ’ . . - ' 
nnas it ci ~~ how Perie whetner | Dad KAUOW LeUdre 1) the mace 
LHbat such sull Was OF Was to be Collmenced 
. If, in answer to the last interrogatory, you say vou had knowl- 


eige of the suit therein referred to at the time of its commence- 
ment, state whether or not you directed, or participated with others 
in directing, Its commencement: and, if so, state the names of all 
the officers of said Homestead Company and said Dubuque & Sioux 


. 


City Railroad Company, as far as you can remember, with whom 


, ' ' , . . 
vou consuitea about the commencement ol the same Defore 1t was 


Commenced, 
che _ ) 7 . 
uf) A. | Cnunnot answe,? ¢ 


; . ; i 
bv action of the board « 


arly Suppose it must have been 
re cling the secretary and treasurer 


i 


rbndien S 
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to bring the suit. Not having the books I cannot make any refer- 
ences to them. I! know that there were no entries on our books for 
taxes of LS61. 1862, and 1863. The lowa Homestead Company paid 


+ — . 


the taxes regula ly from 1S64 up LO LOio when my connection with 
the company terminated. I cannot answer where they (the tax re- 
ceipts) are how, | CuVE them up in IS73 to the Dubuque & Sioux 
City Railroad Company. I think there were no taxes paid by the 
Homestead Company tO mV recollection from 185% til] 1 S64. 

only know him (the plaintiff, dwarad IN Goodnow Pas i part- 
ner of Morris Kk. Jesup & Co. Ido not know him in connection 


at 
with either of these companies 
. ] | j 4] | , 
know nothing about the assignime! | nme Clalihl sule | Upon LO 


a 
~ 
ieee 
— 


plaintiff, and was not present when it sm: 
what authority it was n 


it know bv 


L¢i¢ 


he 
i 


The lowa HLlomestens Compal v held warrante deed from the 
Dubuque & Sioux City Railroad Co y. and iddition they 
held an agreement that thev (the R (Company) would def nd 
the title at their own « x pense, whi | 


Krom Morris kK. Jesup ’s depositio 3; follows 


. ] oo Pet : = , = j 
lf am president of the Dubuque & S (ity Railroad Company 
‘ ; " ' oF F 


and have been Since the early pari fr TSNbb | ' 


| | } > } } } 
Who on behalf of said Railroad had the « ontro] 
] } _ a ’ ' , * ] 
ina CTiTection ‘i “riitl ~~} i ’ i "LELtt i ! ici 
} 
reneraiy Gave LOstructions to | [WI rere of 
: P | 
| am president: and | pres : riven. | 
: 
+ | | | 
must nave viveh thet I \ 

t . ’ ; “ 

T He (Edward kK. Goo : tiff) resides Broo] 
_ ee . _ 4} P , ames  - 
kei i eee bidet <LVWat ' ti ' ~ i tii \ "Paait aii ial iti 

‘] +] - t] ] ; , 
Wi} elLpnel | tt Land i COTPL DLL! \ iii ‘ , ) {ji { CdTTL TIT 
‘ : 
(). State whether or not you were present when the assignment 

] : . " ] ; — ’ : 

bY either sal omestead Compan . | Kharroad Company to 

s : . , i : . . . > > 

(rood now Wiis etPites . tLtlil li =i? \\ ¢*i : = } (TCM wM TOV wos Tyr aese aii 

} , - e al 
and when were sald assignments or ' PbCTN) LIAL 
, , ' 
> > ‘ - - : > F ’ i > * 
A dao hol recollect AVE 4 
\/ state whether o1 mot. Vou I i] Vit Sslci Ceoodnow for ti 
t ’ i. 

making to him of either of said uss uv is had if so, state whethe 

4] ’ 7} ] " . 

" . ’ e. " “s : ) ‘ 7 . .% s ’ : * 
fhe sume was gone orallv or DV corres : nd wha eres 

, . “3 ) +} : g 

anv, Sala (roodnow mas ma tie Litiis ste iit or ei1the | 


: } | , Seous r : _ 

A Not Liat retiem vel | tay PCUCLIOT nanny arringve- 
ment between Mr. Goodnow and the lowa Homestead Company or 
‘ . . } ' +. : 
the Ratlroad (ompanv at all 

| 
rel t} > Dial itt ¢, ns whether ‘pnotit wy: 1 
lerein to the pried Encik TCHKHMTTIOW Wiis 10) ice, Whebner OFr Tot it Was au- 
} ’ > , } j 4 
thorized at and bv anv met ne, el v the stoekholders, diree- 


ete. : ~s yy \\ 


tors, or any committee of the assig 
where was such meeting held: who mposed the same 
A. L have no recollection of anything of the kind: | presume, how- 


ever, if anvthing of the kind was done it was done by the board of 
directors; I remember nothing about it. 


Se i ea maid es sinlaas 
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, | do not remember of any record of the proceedings authorizing 
— ae : : at | ] ; 
Salad assl nen MaVIng peen Made 
’ T> | 4 } 
Krom J. B Uumont deposition, as follows 
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> > 
. : ; , 
| 1\ peel. ASsSistant secretary OT the Dubuque «& s1oux Oty In ve 
{ } - ; on : . 
Co. since sometime in 1864, and treasurer sine sometime nN June, 
. ; ” . 
) ' ’ +} | ' ’ ’ , ra 
1Oos0, and seer ry or tf lowa Homes (| Company since sometime 
iN 
A ; 
() { ) , f ; ‘ + | :?  } fT «of an ey yr? ] ~ = 
‘ ‘ i % reLpel ‘ ; i ‘ 4 <i \ i rit C(LUTING Live ,¢ ils i - 
SiO. ANd id;,b0 you hada conversation with (yeorge Crane, 
| , 4] , i , | 
‘ ; , 4 'y ,¥% ; ‘sy 7 ten ¥* va. . ss if be 
msq., at the city of Vubuque, low: , With respect to the commence 
i ‘ | 
} ' , 
. ’ - ’ ; : " ‘ «3 . “a > & L, 
ment of a su rsults for the recovery Ot the taxes, or abny\ part ol 
| : | i } | — ) a } ' 
oe ’ ; : ‘ 7 sy 7» ‘ ‘ , i ‘ 
them, paid by the Llowa Homestead Company and said Railroad Com- 
7 
ory +» : i: ‘ ?” PRA 4 +} ‘ ; jw, | +} _ ly . i . it] ‘7° 
Deli \ titviti ia’ YL ct i | Pe it} Liit atl i i due S,8.,08 Inclusive, OO] e]lLhnel 
il | ’ ‘ | * } | } 4 . 
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7 , , | 7 ” 
: . : . , 
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nd Wo) Vas such meeting Neild ha who composed the sabi 
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\.| Lhe records of the company are in Dubuque; | do not know; 
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The assignment purports to have been made in the State of New 
York by an lowa corporatiou, and no authority is shown for them 
to transact business outside of the territory creating them. 

>. For the reason that the instrument shows it was executed long 
after these suits were commenced, and there is no evidence that the 


asslonni nts were ever da livered by the Railroad Compan \ to the 
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The assignment, a copy of which is atta 


ion and marked Exhibit B, was read in 
Pla 


mntiff then read in) eviclence ‘] dup 
tached to said petition, and the follow 


New York. New 
h day of April 
for said county, 


York City 
A. D. 1 


; 7 
personally cams 


On this St 
} 
ity ANG 


EDWARD 


kK. GOODNOW. AQ 
hie d LO the plaintiff’s peti- 
vidence 

onment at- 
knowledgment thereof: 


ounty : 


of the asst; 


tee 


f 


ublie 
of 


before me, a notary ] 
Vik Jesup, president 


} 
ad Jonn 


- the Dubuque and Sioux City railroad, a Bb. Dumont, secre- 
tary of said company, to me personally known to be the identical 
Persons whose names are affixed totl ve lnstrumett s gvrantors 
and officers of said company and ackno ce the same to be their 
volun Lary act and deed, and thr et and deed said 
Railroad Company, for the uses a oses there entioned 

Witn Ss 11)\ hand and notarial =e 

ge \] J . REM H. 
Ni Publee Ainas f t) 
QQ DEPARTMI rHE INTERIOR, 
WASHINGTON. October 1. 1S60 
STR In reply LO your lette r of the 2Ot] ultimo. [ have » Inform 
ou that a letter was addressed to the | issioner of the General! 
Land Ottice on the 6th of that mont! was responsive to Voul 
application of the 26th June last, for rtification of lists of cer- 
tain lands LO the State of lowa,. unde! eran 3 {01 ic in co struct- 

. Ing railroads in that State. 

A COpy of mn \ letter Is now elie lose ( Wit ant rel rar] that mn the 
reports of the Commissioner of the G ral Land Ofhee of the 7th 
of July and 38d of September, ther rred to. it is not stated 
whether the lands which you desire to listed under the railroad 
crant are, or are not, in whole or part 1 as have already been 
certified to the State erroneously, under the grant for the improve- 
ment of the Des Moines river I his remark deem ne it 
probable that the Commissioner's ob) s,as my own, have been 
chiefly restricted to lands that hav heretofore erroneousl\ 
certified, and not toall that have | cally claimed under the 
Des Moines erant. 

Very respectfully, your obed vant, 
| THOMPSON, Secretary. 
\W ASHE N Sept mber 26th. 1S60 
Hlon. JoserH S. Winsoxn, Commissioner G Land Office 

Sir: Understanding that the Hon. Secretary of the Interior hes 
tates to comply with my requests ol ith of June last. for the 
approval of the Des Moines river lands lowa, enuring to the rall- 
roads, because it does not appear that 1 Governor has requested 
the same. I beg leave to state that ily authorized agent of 
the Governor (Mr. Henn), as you are personally aware, did request 
that these lands should be approved ne roads and th it on Mr. 

Henn’s leaving Washington, | had full power to act in his 
LOO stead, which | have since done, | (| my “Acts have be Ih Fec- 
| ognized. I am likewise authorized by the several companies, 


the assignees of the State, to do the speci 
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SUPREME COURT OF THE UNITED 
STATES. 


R. B. CHAPMAN, Piasmiig ne Arrev. 
vs. 
EDWARD K. GQODNOW. Jefendent m® Errer. 


Tueo. Haw ey and C..H. Gatcn, for Plaintiff in Error. 
Grorocr Crane, for Defendant m Error. 


DEREINDANTS BRIEF 


Argument On Motion to Quash Writ of Error. 
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} Turo. Haw.ey and C. H. Garcn, for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED 
STATES. 


R. B. CHAPMAN, Plamtiff m Error, 
VS. 
EDWARD K. GOODNOW, Defendant tn Error. 


Writ of Error to the Supreme Court of lowa. 


Argument on motion to Quash Writ of Error. 


In the state of Iowa, it is settled law that where one person 
pays the taxes levied upon the lands of another, in good faith 
and not officiously, the person making the payment can recover 
from the owner of the lands, on an implied promise, the amount 
so paid. This suit was brought to recover taxes claimed to be 
due under this rule. 


The facts are as follows: 


From 1860 to 1873, the title to what are known as the *Des- 
Moines River lands,” situated in Webster county, state of Iowa, 
was in dispute between different claimants thereto. The Iowa 
Homestead company, the grantee of the Dubuque & Sioux City 
Railroad company, claimed title under an act of Congress approv- 
ed May 15, 1856, granting lands to the state of Iowa to aid in 
ouilding certain ratlroads in that state. “The DesMoines Navi- 
gation & Railroad company and its grantees claimed the own- 
ership of the same lands, under an act of Congress approved 
August 8, 1846, granting lands to the territory of lowa to aid 
in the improvement of the navigation of the DesMoines river, 
and by virtue of a resolution passed by the two houses of Con- 
gress, March 2d, r86r. 


In 1868. the Homestead company commenced suit against the 
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of the same state with the 


Q 
jurisdiction of that suit. 


III, 


The second ground upon which jurisdiction is claimed, is set 


forth in the certificate as follows: 


(ae ‘ 
And itis further certified and ordered to be made a part of the record 


herein, that by defendant’s answer, and on the hearing in said cause, de- 
fendant claimed immunity from said entire claim and demand, because, as 
was claimed and alleged, the alleged cause of action not having accrued 
within six years, immediately preceding the commencement of this action, 
was barred by the statutes of limitation, of the state of New York, and that 
to determine whether or not it was so barred, it became material and nec- 
essary to decide whether or not the decision of the Supreme Court of the 
United States in the case of Samuel G. Wolcott vs. the Des Moines Navi- 
gation & Railroad company, reported in 5 Wallace 681 was a final deter- 
mination of the question of title therein decided, in order to determine 
when the plaintifis’ cause of action accrued, and that our decision herein, 
was and is, that said decision was not a final determination of said question, 
and was and is against the immunity so claimed, because ot said decision. 


that said determination was nct final. 


Prior to 1870, the statutes of Iowa contained the following 


section: 


} 
AVhen a cause of action has been fully barred by the laws of any country, 
where the defendant has previously resided, such bar shall be the same de- 


' fense here as though it had arisen under the provisions of this chapter. 


In the year 1870, the above was amended by adding thereto 
the following; 


But this section shall not apply to causes of action arising within this 


State. 


This clause went into operation April 29, 1870, as shown by 
the general laws of the state. 


Under the law of lowa, where one party pays the taxes upon 
the land of another, it is mecessary, in order to recover them 
from the owner of the land, teshow that the payment was 
made in good faith, aad not officiously. 


As long as the Homestead company carried on the litigation 
in good faith, and under the sincere belief of ownership in 
itself, the right to pay the taxes, and in case of defeat, recover 
them back from the other party, continued. And of course 
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such dona fide litigation, no cause of action accrued to 
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ae 
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one 
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the Homestead company to recover the taxes thus paid. 
‘ + 


In the case of Wolcott vs. the Des Moines Navigation & 
Railroad company, 5 W all. 651, decide d by this court in [507, 
oth parties were interested in having the title of defendant 
sustained. After the case was appealed to this court, counsel 
for the Homestead company was permitted to appear and.argue 
ihe questions raised by the res ord as made by the parties to that 
suit. but notwithstanding the permission thus given and the 
final decision of this court in that case the Supreme Court of 
lowa held that as much as the Homestead company was nota 
party to that action, the dectsion therein was not proof .that the 
subsequent suit of that company against the DesMoines Navi- 
gation & Railroad company was carried on in bad faith, or that 


the payment of taxes thereafter was officions, 


The plainutf in error claims that the decision in the Wolcott 
ise In 1507, finally settled the question of title to the “Des- 
Moines River lands” that any litigauon about title after that date 
was in bad faith, and that the payment of taxes after that was 
necessarily ofhicious, and hence that the statute of limitation be- 
gan to run at the date of that decision. ‘The state court held 


Cs 


otherwise. 


ARGUMENT. 
IV. 
Since the passage of the amendatory act of February 5th, 
1867, the old rule that forbade this court to examine state court 
opinions to ascertain what had been decided. has been abroga- 


‘ted. We understand that it is now the established practice ot 


this court to look into the opinions of the state courts for the 
purpose to ascertain the points there decided. ‘Thus in the case 
of Murdock vs. Memphis, 20 Wall. 633, this court, speaking of 
the change made by the act of 1867, uses this language: 


And though we have repeatedly decided that the opinions of other 
state courts cannot be looked into to ascertain what was decided; we see 
no reason since this restriction is removed, we should not so far »examime 
those opinions when properly authenticated as may be useful in determin- 
ing the question. We have been in the habit of receiving the certificate of 
the court, signed by the Chief Justice, or a presiding ofhcer,on that pomt, 
though not as conclusive, and these opinions are quite as satisfactory, and 


, . , " . . aan » ° - 2 
may more properiv ove tre ated aS part Ol the re ord than such certificate. 


Murdock vs. Memphis, 20 Wall. 633. 


McManus vs. Sullivan, 91 U.S. §75. 
: In their opinion in this case the Supreme Court of Iowa use 


. : } 
act uestions of law involved are the 
same as those in Goodnow vs. Stryk.r, 16 N. W. Report, 186. 
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Following the case mentioned. the decree of the district court 
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By reference to the opinion in the case against Stryker, we 
can ascertain exactly upon what ground the state court based 


its decision in this case. In that case the court used this Jan- 


euage: 

The defendant pleaded as one of his additional defenses that the plain 
tift’s richt of recovery is barred by a prior adjudication, to wit an adjudica 
tion in the case of the lowa Homestead company vs. Des Moines Naviga 
tion & Railroad company reported in 17 Wall. 153. To this plea the plaii 

» tiff replies in substance, that if it should be conceded that the court made 
an adjudication in that case, denying aright of recovery for the taxes in 
question In this case, yet this action is not barred because a right of recovery 
has arisen since thattime. The fact relied upon as giving such right of re 
covery, 1s that defendant now claims as he did not then, the benefit of the 
payments made by the Homestead company. After the action was institut 
ed, a petition was filed in the case of Webster county, avering among othe: 
things, that the taxes in question had never been paid by any one, and that 
the same are now due tothe county from the defendant. To this petition, the 
defendant answered, avering that all of said taxes mentioned in said petition 


were duly paid by the lowa Homestead company, * * * and said defendant 
is no longer liable therefor. The question presented is as to whether if the 


payments in the first instance were ofhcious, as we mav assume was held, and 


defendant for that reason was not liable the subsequent adoption of the 
payments tur the purpose of escaping lability to the county, should be re 

gardec as an adoption of the payment as between the defendant and plain 

tii 


if the plaintiff 's assignor had made the payments in the name of the de 
fendant as his assumed agent, any act of the defendant indicating an in- 
tention to claim the benefht of the payments, would constitute a ratification 
of the acts by which the payments were made. But the defendant con 
tends that the case is different where a person pays another person’s debts, 


not under a claim of acting for such person; but under the mistaken sup- 


position that the debt is due from himself, The defendant’s position is that 


such case, there is noact of assumed agency to ratify 


It must be conceded we think, that in one sense thisisso. The plaintiff's 
assignor did not hold himself out as the defendant’s agent. Nevertheless, 


when the defendant claims the benefit of the payments he elects to treat 


, } " | . - | . 
the acts of payment as done for himself. Having elected to so treat the 
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payments as discharging fAts Liability fo the county, he should reimburse the 
pf rrwiiiy. whose assignol made the pay ments But. i ne chooses 


t to ignore, but to claim the benefit of it, we see no reason why we may 


t regard him as treating the act of payment as done for him: and if we 
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o so regard him /here is no difficulty in Andy im umplied promise to reim 
b ~¢ the payor his mssSivlice 
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It will be observed that the state court rests its opinion as to 
the habilty for the taxes paid upon a promise made after the 
decision in the Homestead suit was rendered. It is not there- 
fore possible that the question could have been adjudicated in 
that suit. 


This view is sustained in the most explicit manner by this 
court, in Liuton vs. Stanton, 12 How. 426, a case that is strictly 
analogous in every essential feature to the case at bar. In that 
case the piaintiff sued the defendant on certain promissory notes. 
The defendant set forth as a defense to the claim a discharge in 
bankruptcy subsequent to the making of thenotes. The plain- 
utf replied that after the discharge in bankruptcy, the defend 
ant promised orally and in writing to pay the notes. The Su- 
preme Court of Lousiana held that the subsequent promise to 
pay the notes was valid and binding, notwithstanding the dis- 
charge by the bankrupt court. 

In determining the question of jurisdiction this court said: 

Nor has this court the power to examine into the other question which 
appears to have arisen as to the legal effect of certain promises which the 
detendant is alleged to have made atter he obtained his certificate in the 
bankrupt court. The legal obligation of such promises depends upon the 
laws of the state, in which they are made; and in a suit in a state court, the 
decision of that question by the highest tribunal of the state cannot be re- 


viewed in anv court of the United States. 


Linton vs. Stanton 12 How. 426, 


i i Si te 3 - . 7 se 
\ 
f ‘ Cid! ned ) ‘ ) ‘ ; % I } iat } 1¢ ~*~ i()T} W ine i} 
, . 
+ t ’ a . . ‘ ‘ } 
Cr there Was a Tallliication O1 ( ‘ pDavmentiS not raised py 
° | ] 1; ft , a ; ; , , +] ’ 
rit Hieadin ms S Of4thi ' s \\ ; * MOLT RT i() Sa\ an 
, = : 
th, ? yar fr} f =e r) ' SS ryredjprye’? hef re i ' ' 
ei | ‘ * uri sw a' { ‘ 1.4 , & + Cri ‘ Lr ‘ at r« 
: 
, , , . a 
? > + ; . tis sy? sary? : ’ 4 ; _ 9 : ' 
Lnat the pie iainys Were Sun ier. ven I the State court com- 
> aman : , ' 4 . } 
mitted an errol NOMINEE Lilt Ca NYs SUTTICICNnt tO raise thé 
, ‘ 
7 , = ;% s7 ? | > , } > * . . .% = . » . 
CiUCSLE Pibe | Pe LT} i ‘4 11) Li ai I ~aeas Lniis \ ‘J Li : ‘ cif} rt \ i¢ \\V » It VA cis 


it tor the State court lo aadmill evidence occur- 


pertecuy COM)D cen ei i 

ring after the commencement of the suit to prove up the issues 
raised by the original pleadings. An error in this regard would 
not raise.a federal question. In short, the state court having de- 
cided that an imphed promise was sufficiently pleaded, and _ful- 
\ proved D\ the evids nce, th $s court Cle i\ has no autnoritv to 
review tne questions thus C14 a d. 


NMiurdock Vs. Memphis, 20 W all. O32. 


New York [Insurance Co. vs. Hendren. 92 U.S 286. 


: “ror t Tert~ 7 » * iy “ss *“s>5/% . ’ > ’ : 
Principles OF iaw that Ate recoonized UV all 


i by the courts. We 


— 
at 
a 
7 
mea 
Poo 
Pad 
me 
—e 
Pd 
» 
* 
—— 
— 
” 
- 


the text writers. and ar “ver oii 


vere state some of them: 


Lhe request 'W hich 1s necessary to support an executed consid- 


e in express terms wll be imphed 


ad 


° fs , 4 
C7 airoil, li if 


nT) the roliowimng circumstances: 


. . . j . 
as not been Mat 


—" 


forst. “Where the consideration consists in the plaintift hav- 
" ‘1 : } } } : . } } 
ing been compelled to do that to which the defendant was legal- 


cs 

* . 1} y ’ 

i\ com pena die 

. »»y es . + ’ ; , ’ , 

Secondly. \\ nere the aqefendaant Nas @ad pica rnd cnrioved lhe 

As ot: # - . ~— P a + ] om ws) me > : . 

beneni of ithe consideration. 101 here nis subst guen' assent 
; . hy | 1 " | 4 - r : . . : a ie 

amounts to a reliAn@orio, ANd Such ratincation may be relied on 


as evidence of a 


Thirdly. When the ») until? voluntarily does that to which 
ible. and the defendant after- 


te 


the defendant was legally compell: 


‘ ° . 4% ‘ j ? 5. ; a oe 
wards 1n consideration thereof ea Pressly Promise€s. 


i cee yT OER ) a ie ae 
‘he state court decided this case in favor of the plaintiff, ex- 
; : } . <¥ ; ; : 
pressiy on the ground that the evidence showed that subsequent 
, ’ 5 > a. ’ + ~. : Pog . anal ‘ ‘ , e R 
i aqquaication the piaintifl in error took advantage 


ce 


’ 7 os Shes > 
oO ne alieve 


s 


t or ratified the act of payment, and thereby impliedly promis- 
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lo illustrate further. suppose the plaintiff in error. after the 
decision in the Homestead suit, had given to the defendant in 
rror his promissory note for the amount of the taxes paid and 
terest. Suppose, also, that the state court had decided that 
such note was founded upon a valid consideration, and therefore 
binding. Would it be contended that such a _ ruling would in- 
Vi lve i federal question? Vlost CerTia nly not In the case al 


~ . 41 j * 7 . 7 " . + ie } i * . } 
mar. tne Ssudsequent promise was inp ea and not expressecd, but 


his difference is of no moment in connection with the quesuon 


of federal jurisdiction. In both instances the decicion of the 
state Court 1s upon matters of general law only, and in. both in- 
stances full force and effect 1s given to the decision of the federal 
.U) 


Now it may be assumed that at the time this court rendered 


5 ° ” , ‘ P . , ‘ 
(S decision in the HLiomestead suit, there was no cause of action. 
At that time all the facts necessary to nplete the right of re- 
ccvery nad not transpired, lhe fact thus w anting was the rec- 


ognition of the payment, the adopti n and enjoyment of the ben- 
ent of the consideration. Until this occurred the bringing of the 
suit was premature, Of course a judgment in an action pre- 
ht after the 


maturely brought cannot be a har to an action brou 


~—. 


cy 
- 


cause there of has become complete. The position of the adverse 
counsel is directly the opposite. He ts asking this court to take 


’ 
? 


nic decision of the State 
court by deciding that that court could not base a right of re- 
covery upon a subsequent implied or expressed promise because 
such promise is based upon an executed consideration that 
this court had previously held insufficient to support an action 
independent of such promise. In other words, counsel’s posi- 
tion is that the state court was bound to treat the judgment of 


this court in 1872, as an adjudication upon all subsequent prom- 


cognizance of this case and reverse 


ises, either express or imphed. 
I: reeman on judgments, a ~ 


Hurst vs. Means, 2 Sneed, 54 


The question whether the circumstances were such as to jus- 
tify the state court in implying a new promise, Is one relating 


it 
exclusively to general law and involves no question of federal 


— 


cognizance. 


New York Ins. Co. vs. Hendren, 92 U.S. 286. 
Kennebec R a i 2. ig & i4 Wall 25- 


s* ‘1 ‘ a7 i] 
Gibson vs. Chontean, 8 Wall, 314. 


VI. 


In the Homestsad suit. the face ot the record shows @firma- 
. , " ; " a : . — : 1 ¢ eae alll a F : 
ve/y that the controversy therein was one between c7/7zexns of 


esame state. and therefore not within the jurisdiction of the 
. og 


} 
: 1 


, : + : : ‘ ! ); ~ . ; : : 
rederai courts. nis position is established be, ond the pOsst- 
( 


Miitv of douot Dv the decisions of this court. 


« ° , } : " a . - 
Shainwald vs. Lewis 108 U.S. 1<8. 


Cameron vs. McRoberts 3 Wheaton 591. 
Coal company vs. Blatchford 11 Wall. 174, 


Strawbridge vs. Curtis 3 Cranch 267. 


1. Lhe second ground upon which jurisdiction is claimed, is 
wholy unfounded in either law or fact. It 1s based upon the re- 
marks of the state court in reference to the decision of this 
court in the case of Wolcott against the Des Moines Naviga- 
tion & Railroad company. It is claimed that the cause of ac- 
tion in the case at bar accrued if at all, at the time of the decis- 
ion in that case, or in the year 1867. Now if this were true in 
point of fact, it would not help the plaintift in error a particle. 
He is seeking to apply the statute of limitations of New York, 
which bars an action on an implied promise in six years. But 
that statute could have no effect after 1870, upon a cause of ac- 
tion arising in the state of lowa. 


Higgins vs. Mendenhall 42 lowa 656. 


Goodnow vs. Stryker 14 N. W. Rep. 347 


2. 
2. Another ground upon which jurisdiction 1s claimed, is that 
the state court decided that the statute ot limitation did not be- 
gin to operate when this court decided the Wolcott and Burr 
cases reported in 5 Wall. 581. The ruling of the state court 
was that the lowa Homestead suit was carried on in good faith 
notwithstanding the decision of this court in the above cases. 


[| 


and that therefore the payment of the taxes sued for was not 
officious. The truth is, the Homestead company had no inter- 
est in the Wolcott and Burr cases whatever, nor in the lands in 
controversy therein. The only effect that the judgment in those 
cases could have, was to establish the title to the lands involved 
in those suits,in one of the parties thereto. ‘That full force and 
etlect Was given to said judgments, cannot be denied. As the 
state court was not called upon in this suit to rive effect to said 
judgments and it was not possible for it to do so, it is simply ab- 
surd to sav that it re fused to five them effect. But it 1s clear 
that when a cause of action accrues under the statutes of Iowa, 
or when the statute of limitation begins to run, is necessarily a 
question for the deterniination of the state and not the federal 


courts. 


Lytle vs. Arkansas 22 How. 203. 


Marguez vs. Bloom 16 Wall. 351. 
New York Ins. Co. vs. Hendren 92 U. S. 286. 
All of which is respectfully submitted for the consideration 
of this court. 


GEO. CRANE, 
Attorney for Defendant in Error. 
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During the vears rS86r, 2, 3, the utle to what are called th 
“Des Moines River lands.” situated in Webster county _ Towa. 


was In controversy between diftlerent clanmants thereto The 
Dubugue & Sioux Crv Railroad company claimed tide unde 
the act of congress, approved May 1s, r850, granting lands to 
the State of Towa, to aid in the construction of certain railroads 
in that state. The Des Moines Navigation & Railroad com 
pany and ts grantees, clamed ttle under the act of congress, 


approved August S. 1540, granting lands to the territory of 
lowa, to aid in the improvement of the navigation of the Des 
Moines river, and the jomt resolution passed by the two houses 
ot CONnYTess, March 2, rsor. The p “nttl in error is one of 
the grantees of the last named company. By the decisions of 
the courts, the title to said lands was finally established in the 
Des Moines Navigation & Railroad company, and its grantees. 


While this controversy was going on, the Dubuque and Sioux 
Cit Railroad company, the party ultimately defeated in the 
h were assessed upon the lands in 
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the Homestead sult, per- 


ste fi ones 
the following: 

e lands claimed by them 
1861. They have paid the 


nounting to eighty thousand 
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ror that the | Jubuque 


pesiormnor of the detendant 
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lomestead Suit. it Is 


wis the real substantia! 


Ss Ne was secretary ana 


my GuUuring ] 
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ifter Miorris IA Jesup 


mirchicd CoM 


. 


S existence 


Morris K. Jessup, (Rec. 95.) referring to the same suit in an- 
swer to the question, “Who on behalf of said railroad company 
had the chief control and direction of said suit and who em- 
ployed, consulted with, and generally gave directions to the at- 
torneys who had charge of it.” Said: “Iam president and I 
presume if any directions were given I must have given them. 


[ do not know.” 


The original amount of taxes paid by plaintift’s assignor in 


this case was $107. The costs in the lower court were $148. 
The costs in this court will perhaps reach the sum of $200. 


ARGUMENT. 
(I. 


The state court held that the decree in the Homestead suit 
was not a bar to the right of recovery in this action, The de- 
cision was based upon two grounds. First, That neither the 
defendant in error nor his assignor, the Dubuque & Sioux 
City Railroad company, was a party to said suit; and secondly, 
that the taxes paid by the said railroad company were not 
sued for in that action and were not mentioned or described in 
the pleadings therein. 


The case at bar was decided upon the rulings made in the 
case of Goodnow vs. Stryker, 14 N, W. Rep. 345 and 17 N. 
W. Rep. 506. The original opinion in that case contained this 


language: 


“The claim is that the taxes in question were actually covered by the ad 
judication in the case of the Iowa Homestead company against the Des 
Moines Navigation & Railroad company. In our opinion this claim cannot 
be sustained, The taxes in question were nut only no part of the taxes 
sought to be recovered in that action, but they were not paid by the plain- 
tiff in that action. They were paid by the Dubuque & Sioux City Railroad 
company, and neither it nor its assignee, the present plaintiff, was a party 
to that action. The defendant contends that the Dubuque & Sioux City 
Railroad company was substantially a party to that action because the 
plaintiff in the action claimed a part of the lands by deed of warranty from 
the Dubuque & Sioux City Railroad company and notified that company of 
the pending of the action. The eftect however oi such notification would 
be only to bind the Dubuque & Sioux City Railroad company by the ad 
judication in respect to title. In that the Dubuque & Sioux City Railroad 
company was interested by reason of its deed of warranty but had no in 


terest in the taxes sought to be recovered. So far as the issue was concerned 


fon ethan ge Ba et, fee “soils mk 
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involving a right of recovery for the taxes, it was in no possible sense a 
party. The adjudication in that case then does not operate as a bar in 
this.” 


‘ 
; 
; 


In the opinion on rehearing, the court said: 


“In our opinion the Dubuque & Sioux City Railroad company, the plain- 
tiff ’s assignor, was In no sense a party to the action so far as the juestion 


of taxes 18 involved.” 


wy N. W. IR « port, S00, 


That no federal question is raised by the record in this case is 
quite apparent. The rule in reference to such cases is very 
clearly stated by this court in 


Dupasseur VS. Rathereau. ZI Wall. E34. 


It is there declared that 


“Where a state court refuses to give effect tothe judgment of a court of 
the United States rendered upon the point in dispute and with jurisdiction of 
the case and fhe parties, « question is undoubtedly raised which under the 


act of 1867 may be brought to this court for decision.” 


Under this rule to give this co urt jurisdiction it must appear 
on the face of the record that the jud gment pleaded in bar was 
upon the same point that 1s In issue in ‘the second suit, and that 
the action in both instances is between the same parties or their 
privies. 


The sole and only evidence relied upon to prove that the Du- 
bugque & Sioux City Railroad company was a party to the 
Homestead suit, is the fact that the said railroad company be- 
came, before the commencement of that suit, the owner of a ma- 
jority of the stock in the Homestead company, the fact that 
the Homestead company never p id | dollar of the expenses of 
that suit, and the additional fact tha t Je sup, the president of the 
ralroad company, presumed that he had vive n directions as to 
the prosecution of said suit. It is on such frivolous grounds as 
the above that this suit 1s brought here to occupy the time of 
this court. The position of the counsel seems to be that the 
railroad company was a party because it owned a majority of 
the stock in the Homestead company. Now it certainly-needs 
no argument to convince this court eA it the mere ownership of 
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stock in a corporation does not make the owner thereof a part 
' " " ° . > 

to a suit brought bv such corporauion, nor aoes i make anv alt- 


terence whether the ownership is of a majority or minority of 


the STOCK. In such a case the mgenats or Chums of madividual 
shareholders are in no sense involved in the sutt and cannot in 
} i ' : , ’ . too ae oT a } ; 
Vv mi ) LITE »\ PUCETMHCEHN | 2) UICCTeE renaered 
oF » . | . 
C“urran vs. Arkansas 15 fiow. SOO} 
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Montgomery County Bank vs. Marsh 7 N.Y. Ss. 
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Nor can it De SaIG tna 1. federal Queso is ramsed. l‘o Lius- 
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trate, Suppose Une pnlaintift in error, in this case had set up as a 
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defense to this sul, (he Judgment rendered 10 The Ceiedrated 
Dred scott case, and claimed immunity from the claim of de- 
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qant in error could make, Would De That Ue issues are not tM 


Same. and that the ranuroad company was not a partv to that 
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suit. Under such circumstances would a decision ag 
immunity raise a federal question that would give the court ju- 
risaictiton. lf SO, then 1 Is Ciea©®r that a defendant in any sutt 


whatever, can raise an issue that will enable him to bring his 
case to this court, and obtain such delay as he may desire. But 
such is clearly not the law. The conclusive reason “ ould be 
that the defendant in error was in no sense a party to the Dred 
Scott suit and that the matters in issue in that case were not 
the same asin this. The state court in deciding these points 
would be deciding matters of general law, and not questions of 
a federal character. It is only when the state court refuses to 
give effect toa judement of a court of the United States ren- 
dered upon the pornt in dispute, and with jurtsdiction of the 
parties, that the federal court can take cognizance of the suit, 
and review the decision of the state court. In the case at bar, 
the railroad company, the assignor of defendant in error, was 
inno sense a party to the Homestead suit, neither was the 


right of said railroad company to recover the taxes paid by it 


* 


mm any manner made an issue therein. 


I. 


It is clear that the taxes sued for in this action were not men- 
tioned or described in the petition in the Homestead suit. The 
sole and only allegation in said petition relating to the taxes, was 
as follows: 


os Lhe Sar plaintitts h ive been in ThOSSeSSION OF the lands cl umed hy 


them, themselves, or their vendees in contract since 1861 They have paid 
fhe taxes thereon to the state of lowa since, in all amounting to £80,000, 
and if their tile has tailed “#4ery are entitled to have “err taxes refunded 
since 1861 by the ho‘ders of t ~ \\ iS not paid them 


he Homestead company sought to recover the taxes which 

hed paid on the lands and no othe! his was the verv 
language of its praver, (Rec. 30 Che taxes paid by the rail- 
road company constituted a claim in favor of that company, 
and not in favor of the Homestead company. It was not possi- 
ble for the Homestead company to recover judgment ona claim 
owned and held by the railroad company. The construction of 
the pleading was a question of general law 

tt 

The counsel for the plainuff in error relies upon the case of 
(“hic igo VS, Rubbins : Wall. O57 ind a number of other cases 
founded upon the same principh [hese Cases are applications 


of the familiar doctrine that, when a person is interested in a 
suit by being ultimately hable therein, and has notice of its 
pendency, he shall be bound by the judgment. But this doctrine 
has no bearing, either directly or indirectly, upon the question 
now before this court. We shall not consume the time of this 
court in examining cases so utterly irrelevant. 


NloTION TO AFFIRM 


It is claimed by the plaintiff in error that the Homestead suit 
was prosecuted by the Dubuque & Sioux City Railroad com- 
pany, for the benefit of the latter company, and that as a con- 
sequence, the railroad company is estopped by the decree in 
thut suit to the same extent it would have been if it had been a 
party on the record. The truth is, the railroad company was 
not only not a party to that suit, it in fact, had no interest whatev- 
er inits result, except asto the title tothe lands. The railroad com- 
pany having sold and conveyed the lands tothe Homestead Co’, 
hy deed of general warranty, and having received notice of the 
pending of the suit was bound by the decree therein, so far as it 
concerned the utle to said lands, but in no other respect. To 
this extent it was bound by the covenant of warranty and by 
nothing else. But this covenant had nothing to do with the 
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taxes p iid by said company. It is « therefore. 
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road company wasin no sense a party to the Homestead suit, 


so far as the taxes were concerned. 


Itis equally clear that th: ixes sued for in this action were 
not sued tor in the Homestead suit: thev were not mentioned, 
lescribed. or referred to in the pleadings 1n that case. The 
ixes S uch to be recovered in //a/ case were taxes paid b) 

Homestead company and constituted a claim or demand in 
lf of that company. while the taxes sued for in /Azs action 
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Lo iiustrate, suppose the plainull in error had given the 
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H mestead company a promissory note tor the amount of taxes 


' ; *7 
} yt company, and also a promissory note (te the rali- 
’ company for the amount of taxes paid Py it. In an acuion on 
i former note it would not be possibie tor a court of justice 
. . ’ { 4 . } ~ . .* »y* : 
mdaicate the rignts of the railroad company unde the note 
‘ . +7 ‘Th 4 _< 5 " ‘7 ‘v9 ** 7, ] _% wnithill ’ : | ter | e 
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iterent paruvies, lhe same thing 1s true as to the imphed 
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nNromises involved in this action and 1n the Homestead Sulit 


\oain if the court in the Homestead suit had held the taxes. 
recoverable, evidence of the payment of taxes by the Dubuque 
Railroad company would not have been relevant 

or competent under the pleadings as they stood in said suit 
The pleadings mentioned on/y the taxes pad by the Homestead 
company and not the taxes paid by the railroad company. 
Evidence as to the payment of taxes by the railroad company 
or by any other stockholder in the Homestead company would 
have been irrelevant. In short the taxes claimed in this action 
could not possibly have been recovered in the Homestead suit 
inder the pleadings as they stood. Of course if the railroad 
company could not have obtained a judgment in its favor if the 
decision had been the other way it certainly cannot be preju- 
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: } } } . , . 
diced by the decree or judgment rendered therein. 


; — ae i a 
Should the court conclude to overrule the motion to dismiss 
the writ of error. we insist that for the reasons above stated the 


decree of the state court ought to be affirmed. 


GEORGE CRANE, 


Attorney for Defendant in Error. 


, +e om i = eq a by “C n , Sams t MAK 
he RIPE goad OF 35-012 Bete ch on eee wk 


4 
he ee, : £6. 3 ia : 
: nal, »* ~ ‘ict ag a ak “xe ae. F a 
% am - * = ia é a 
4 


¥ 


we eee * 
a gf as ++" 
a 
oy .. 4 Hn 
» Gm 
> x on . Tis 


5 “ * 
# gee . 
pier Hs ry 7 . “a 4 


ARGUMENT IN cn ANCE OF Mortox TO 
~*~ Quasn Writ or Error... 


© etme tener. a ee - Si elie aethaees ane adie. senstnenaianeaenatiel 


i 
* 
* - 


IN THE 


Supreme Courtof the United States 


R. B. CHAPMAN, Puarntirr tn Error, 
Vs. 


EDWARD K. GOODNOW, Derenpant ry ERROR. 
ON ERROR FROM SUPREME COURT OF IOWA. 


C. H. GATCH. For PLAINTIFF IN ERROR. 


GEO. CRANE. ror DEFENDANT IN ERROR. 


P. . Des Moines. 


C. Kenyon, Publisher Law Briefs 


. 


{ ymmestead Sut. 


} : : 
sf) ’ | me | i¢ tax ~~, Were ‘ Pred fC rive ‘ 
} ; Try ry \ ? 
1S equ uy ¢ L! Ves sued LOT If Ms actuon were 
‘ a a 1] } 7} this were not mentions 
neo Sue ‘ay r) ‘ it mes (] ‘Sil \ , t \ i i Li 
. ry* 
. a | . 
adescripbed, O1 rererry ) 1) i igs } Li«t Cctse he 
; 
‘ ‘ ; j ' 4 ‘ " elena 
i\ ~ ~ ) Ac? ) ) i) , ()>\ ¢ rT) . t } \"¢ ‘ raNeS / j 
; } ‘ ‘ 
}] / Dvr ind consututed aim or demand in 
i . 
, { 
ehalt of that ompany, whi the taxes sued for 10 7#7s a 1) 
, y A ‘. fr } 
rs 4} ‘ Ve ~ th vr \" jf j/} ’ cl Na ' f | / ye / - 
. . . } 7 ) ? 
‘ ‘ . ' ’ ° | 
Aany. and constitu L « r demand 1 r OF S2Id rall- 
road compan\ 
' , P ‘ i] . **s a ’ 7. ‘7 ’ Ti 
ro illus e, suppos a n GQ given the 
* . > 
; . 
| ) a yr) \ } ~ Ss \ 1) LIT Li i\cCs 
s | ‘ \ if ; 
’ ’ 
? ‘ 
\ it COMP \ t} . ap SSOTY\ 1] ( (? ne ra 
+ 
{ ‘ | | ] . " } | 4 ~ iT) ,) re yr? ‘ a 
‘ . ,7 wT = 
’ ” \ i ( a ‘4 ‘ | acid 
" , 4 ~ | ‘ ‘ \ 127) ¢*} ? >> ‘ 
' ~ q ~ ‘ } '* ny 
} ~ i _ a _ Pied 
_ , 
~ } ~ } Bi ? "iG ' + i 
’ 4 | I ; li Pease F*D 
, } ‘ ‘ rt] ‘ ‘ I sit s4 “ii ‘4 ‘ ‘ . i\¢t we 
. } asad ’ " 7 . . , . | . 
re ra Vid . [ t IVIL & INCS 1) c Dubuque 
: 
~ ’ ‘ l? : i sePVTY ) ' \ 6 h(6S nt 
WN S<t \ \ a 4 \ \\ : 8 ‘ ‘4 ' i a . | 
’ 4 ’ ; ‘ : 
' der the p Ines as they stood in said su 
1’ j ] , 4 +} | | ‘ ’ 
pleadings Mentioned the taxes P by the Llomestead 
a , » , *% , 
. . . ' + ; . ‘ * byus . .* 7 ' 
mpany and not ne tanNeS PalG D\ raniroad compan 
} | c } ’ , " 
: “c> 7. . > a . ; +} ‘> . ’ . " 
Evidence as to the payment of taxes by the railroad company 
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or by any otner stockholdet in the lLlomes ead company would 


. } , 5 ‘ ‘ } } : «* 
have been irrelevant. In short the taxes claimed in this action 
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could not possibly have been recovered in the EHomesteac 


under the pleadings as they stood. Of course if the railroad 


1] » haus al a cn she — — 
company could not have obtained a judgment tn its favor if the 
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GeCISION h id been the other way cCertainiy cannot bde prelu- 


, , 
ment rendered therein. 
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decree of the state court ought to be aflirmed. 
GEORGE CRANE, 


Attorney for Defendant in Error. 
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paid the taxes thereon to the state of Lowa since, In a 
eighty thousand dollars, and if their title has failed, they are 


“ite. 
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STATEMENT 


4 


At the October term, 1868, of the district court of Webster 
county, Iowa, the Iowa Homestead Company, assignor of de- 
tendant it error, ati lowa corporation, mmenced asuit acainst 
the Des Moines Navigation and Railroad Company, another 
lowa corporation, and numerous grantees of the latter, includ- 
ing plaintitt in error, to establish title in said homestead com- 
pany to the so-called "7 Des Voine s river lands,” and with re 


view to alternative relief. in the event of an adverse decree 


on the question ot title, made the fol owlng aa egation in its 


petition : 


The said plaintiffs have been in possession of the lands claimed by 


them. themselves or their grantors in contract, since 7861. They have 


have their taxes refunded since 7/867, by the holder of the legal title who 


has not paid them. Record, p. 


, 


‘ +} ‘ ei | : ‘ ’ . +] me « 
hat in t event of a decree that the piaintiils present titie or any 


nart of it has failed. the said Des \ioines Navigation and Railroad Com- 
pany and its assigns may be decreed to repay the plaintiff all the taxes 


, 


which he has paid on said land and interest thereon. Record, p. 36 


ihe answer to this part of the petition 1s as follows: 


, 


{s to whether or not the said complainant and its vendees have been in 
possession of and paid said taxes on the lands claimed by them since 1861, 
to the amount of $880,000, this defendant is ignorant and uninformed save 
by the said complainant's said bill of complaint, but expressly avers that 
the possession Ol the said lands by the said complainant and its vendees 
since 1861. is and has been unauthorized and wrongful. . . 
and avers that all taxes whatever paid by said complainant have been 
paid by complainant voluntarily, with a knowledge of all the facts, and 


that the complainant is not entitled to have the same or any part thereot 


he petition aiso contained the following allegation 


The said navigation company conveyed certain parcels of the land now 
aimed by plaintiff to the following persons, among others: Samuel G. 
Woleott. Wm. B. Wells. Roswell S Burrows, Edwin C. Litchfield. W. JJ. 
McAlpine, Richard B. Chapman, Albert Tracy, Harriet Traeyv, Electus 


B. Litehtield. Edward Wade and John Strvker. 


The suit was commenced in the district court of Webster 
eountyv. Lowa. and was thence transterred to the cireuit court of 


the United States tor lowa. At the final hearing in the circuit 


. 


: tee ; , . 
ecourt the petition was dismsst di. (on appeal to this court thy 


} i } } ¢] - a 
cCrOoOW Wiis athrmed. wre tine richt ro recover the taxes 


jainants right to the alternative re- 


’ 


eT claimed, this court sav in i] mestead Company rs. Valle 


[t is true, in accordance with our decision, that the taxes on these lands 
were the debt of the defendants. which they should have paid, but their 
refusal or neglect to do this did not authorize a contestant of their title to 
make them its debtor by stepping in and paying the taxes for them with- 
out being requested so todo. Nor cana request be implied in the relation 
which the parties sustained to each other. There is nothing to take the 
case out of the well established rule as to voluntary payments. If the 


Lp pM uants, owlng to their too great contice ' n their title have risked 
too much, it is their misfortune: but thev are not. on that account, en- 


" ' } . ‘ ? } . : : j 
titled to have the taxes voluntarily paid refunded by the successful party 


That this adjudication was properly plead in this case as a 
defense is conceded. 

In the two cases of the Duhuque & Sioux City Railroad Co. vs 
rs. same, 40 Lowa, 16, the question was, as to the right of re- 


COVeCrY ot these identical taxes, by the assignor ot defendant in 


; ® y ‘ : 
error, from Webster county, and it was held that such reeovery 
could not be had, for the reason stated in the following extracts 
: hoy 
irom the opinion: 

The payments having been made rolunt . with Knowledge of all the 
facts, believing that under the law, the lands belonged to the plaintiffs: 
the mistake was one of law. and no action at the common law or in 

. equity lies to recover the money thus paid. Page 17 
| ; This section—referring to section 762 of the Revision—does not contem- 


plate an error of judgment as to the law respecting the title of the land 


¢ 


committed by the tax paver. It was not intended to protect him against 


errors or mistakes of law committed by himself. The simple claim is, 
that the plaintiffs paid the taxes voluntarily with full Knowledge of all 


the facts upon which they based their claims of ownership of the lands, 


believing and Insisting that they were the owners therof in fee simpli 
: ‘ . ; . ’ ' ‘ bys : 
but that it was afterwards decided by a competent court that they had no 
i 
. : 
e thereto. Page 1S 
; 
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are voluntarily paid by one of the parties tc the controversy. whose claim 
is afterwards adiudged to be invalid, | mnnmot recover the amount so 


paid from the owner. 
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‘defendant's implied promise could be regarded as absolute. 
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Supreme Court of lowa. 


it ot thie Cuse and wil] show 


puestions To I made in urgumeut have become Vital 


in this case by reason ot the previous decisions of the supreme 


urt of Iowa in other similar cases, and why plaintiff in error 


inreasonably desirous of having his rights adjudicated 


ere is any ground on which he has the meht 
‘ute his writ of error here. 
CERTIFICATE. 

And now, on the application of the defendant R. b. Chapman, it is cer- 
tified by the court here, and ordered to be made part of the record herein, 
that by the answer of the defendant. and in defendant's assignment of 
errors, and on the hearing in said cause, the defendant claimed immunity 
from the entire demand and claim of plaintiff, on the ground that as he 


claimed, the same demand and claim had been adjudicated against plaint 
lil's assignor, the lowa Homestead | inv, by the Supreme Court ol 
the 41 ted States. in the « he j ; stead ¢ ia, 
Des Moines Navigqati & PR nd ind this defendant and 
others, at the October term thereof i. 5a See vet 
/ ) 7 — ¢f d . jit ‘ j ’ | 
Lnd itis further cert ed al i pe’ Thai part | e rece 
herein that by defendant's a earing la iit 
fendant claimed immunity f ’ ind dema Decals 
' Wiis ¢ bimed } dl alle red | ‘ ‘ Tr ACTION 1} ' i\ F ia ties 
jin SIX Vears Immediately preceding mmencement of this actior 
vas barred bv the statute of sta iNew )j > 2 
‘ I (eLeTInihne WoeLlpe! ! “ ‘ ‘ i] Lie i ' 
ePcessaryv To cle ile whether o1 _ : e® SDT o ¢ ‘ f 
ee ¢ i ted STATES nm the cnse an ' if ~ [} [hes V . 
\ : iad i? mnt CO i t*] i » Lloward, 6S], Was a tat 
adevtermination Of the question of [ lecided, in orde LO deve 
mine when the plaintiffs cause of a ved, and that decisi 


herein Was and is that said decision was not a final determination of said 


; . ’ : ; ; 
question, and was and is against the immunity soclaimed /» ~ OF sete 
; “Rie Price ena di f prrenofion ree 
Tdi e ' : 
his cause coming on to be heard the 24th of October, 18584, the plaintifl 


>? a) 


appearing bv CGreorge Crane. hisattor iev.the defendant appear bv Theo 


Llawlev. his attorney. and the court having duly considered the issues, the 
evidence, and arguments Or Couns finds the issues in favor of the 
plaintifi 

[t is therefore ordered, adjudged and decreed that the plaintiff, Edward 


K. Goodnow, have and recover of and from the defendant, R. Bb. Chap 
man, the sum of twelve hundred and eighty-seven dollars and forty cents, 
and interest thereon at six per cent. per annum from the 14th day of 
March. A. D. 18838. and costs of suit taxed at one hundred and forty dol- 
lars, and the decree be and is hereby made a special len on the following 


described lands deseribing them 
ARGUMENT 
The record presents Iwo t deral| questions, either decided or 
the decision ot which Was hecessary tO the decree r ndered by 
the Supreme Court of Lowa. 
First. — Whether or not the plaintiff in error Was entitled to 
immunity from the demand of the defendant in error, “nder th 


decision and judqment of this eourt in the CUASse ot Hlon stead (om- 


vag ° 4 ae ee ee own 
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lo determine whether or not it was so barred, it became neccessary to 
decide whether or not the decision of the Supreme Court of the United 
States in the case of Samuel G. Wolcott against the Des Moines Navigation 
and }? ral ond { Teeleains id ES ; final ai r ») pnation OO} ths fe RTO) thre ii 


decided. ‘ ' iat And our decision herein was and is that 


said decision was not a final determination of said question, and was and 
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United States, and raised a federal question, but it 1s insisted 
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ARGUMENT IN RESISTANCE OF MOTION TO QUASH 
WRIP OF ERROR. 
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STA'TEMEN'T 


+ } e : ; : : 7 
At the October term, 1868, of the district court of Webster 


: + ] ’ - : j 
COUDLY, lowa, tne lowa Hlomestead ( OTNpany, asficnor of de- 
| fendant 1th Crror, all lowa corporation, commenced Aa SUIT AGAINSI 
tiie Des \Loines Navigation and Rall ad Company, another 


lowa corporation, and numerous grantees of the latter. includ- 
ing plaintiff in error, to establish title in said homestead com- 
puny to the so-called 19 Des Vi one ~ river lands.”’ and praying 
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GEORGE CRANE, ADMINISTRATOR, &C ri 


‘ ' : 8 ’ os. . } }: s 
circult court ol the l nited States fi ne soutnern district 
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‘ Ul towd, 
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and numbered on the docket 1952 


ED. K. GQDODNOW,. 


hat bv virtue of said assionment said Cran 
iolntly interest with the plaintiff, Go dnow, in the prosecution of 
“egy, Be : 3 _° 
SAld Ciaim,. and therefore asks to pe made a party plaintifl | 


A nd afterwards and Ol) the 5 


4 , } . 
iled the following 


4 
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(‘omes now the defendant and shows u1 at th - 
tion was originally commenced against George W. Welles as execu- 
tor of Wm. bB. Welles, deceased, un n appointment as such 
executor by the circuit court of Wel ster county. lowa tl 


] . ' , .7 i omaon heal ' . le«- 
imendment subsequently filed the plaintiff has made J. P. Dollivel 
defendant, alleging that he has been appointed administrator of the 


estate of said Wm. B. Welles, deceased Dd) the cireuit court of Wet 
ster county, lowa; that there is no allegation 


’ 
?* + 
nder a 


“ 

is ne in said petition or 
amendment that the said George W. Welles has been removed and 
his appolntment vacated. The deft ndant, therefore. moves the court 
to require the plaintiff to elect against which of said representatives 
of said estate he will further prosecute this action and that tl 


the same 
may ay dismissed ao acalinst t] ot} ,. 7" 
Baa i : & + . ci i< .? ii ; 


THEO. HAWLEY, 
De te ndant s Attorney. 


And afterwards, to wit. on the 6th day of June. LSSS3. thi 
1] plaintiff file d anothe r amen ' i@nt, as follows 


And now comes the plaintiff, Ed. kK. Goodnow, and fo 
ments to his petitions heretofore, and in addition thereto, says that 
the claim sued upon was presented to the administrator, J. P. Dol- 
liver, before he was made party to this suit, and he refused 1 
the same, wherefore plaintiff asks judgment as heretofore prayed. 

GEORGE CRANE, 
Attorney for Plaintiff 


And afterwards and on the 29th dav of August. 1SS83. the defend- 
ants filed their answers. 
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Che defendant, George W. Welles, for answer to the petition 
amendments thereto of the plaintiff, says 


He denies each and every allegation contained in first, second, and 


third paragraphs of said petition 


} contained in fourth para- 
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eraph thereof, except as herein expressly alleged. He avers that 
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the title to said lands was definitely and finally decided at the 


December term, 1866, of the Supreme Court of the United States. 
in the ease of Wolcott vs. Des Moines Navigation & R. R. Co. and 
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Burr vs. same company, reported in 5th Wallace, 681 and 689. 
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\\ ith this aeten lant : that sald executors were duly appointed by) the 
‘rogate's court Oo} Kings county, N. y on the Z\st day of October. 
hat they duly qualified as such executors on the 28th day of 
\pril, 1879, duly gave notice of their appointment as required by 
aw, and that all claims against said estate must be presented and 
tiled with the surrogate, as the law requires; that the claim upon 


which this action is founded has never been pres nted to said exeec- 
utors for approval Or pays nt: that the Same has never been Hled 
with said surrogate, as provided for by law; that on the llth day 


ff December, 1876, more than one year having expired from the 
oranting of letters t stamentary of said estate to said « xecutors, and 


atm 


ne year having elapsed from the giving of notice as 
O] er appointme nt as such executors, they made to said 
heir application for a final settlement of their accounts as 
executors aforesaid, and a citation to all persons interested in said 
estate having been legally and duly made tu attend before said sur- 
rogate UpO such final settlement, such further proceedings were 
duly had: toat Upon the Llth day ft December, L879, their accounts 
and doings as such executors ol sald estate were duly presented Lo 
said surrogate and submitted to him for his decree, and thereupon 
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the said surrogate, having examined said accounts, did order, ad- 


gual 


judge, and decree that the same be and thx y were finally settled and 
allowed and said executors discharged. 
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4) further answering, defendant says that the said Dubuque 

& Sioux City Railroad Company and the said Iowa Home- 
stead Company, if they or either of them ever paid said taxes, as in 
said petition alleged, they paid the same voluntarily and without 
the request, knowledge. or consent of the said Wm. B. Welles, or 


y one having any right or interest in said lands, or in any part 


an 
- thereof, and with full knowledge of all the facets with respect to the 
| claim of title thereto by the said Wim. B. Welles and his grantors. 
Wherefore defendant prays the plaintiff’s petition be dismissed, 

and that he gave judgment ior = COSLS 
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(‘omes the defendants W oolse\ ; Wi lies. Alfred K. Wi lles. and 
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Further answering, defendants al: ve that the said Wim B Wi ih =. 

in his lifetime, and on or about the llth day of September, 1575, 
nveyed the lands mentioned and deseribed in plaintiff's petition 
herein, except all of section 33, township SY north, of range 2S west. 
f the Sth P. M.. wa, lo these defendants as trustees, to be held and 
disposed of by them for the benefit of certain donees mentioned tn 
said deed of trust and according to the terms ol said trust deed that 
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GEORGE CRANE, ADMINISTRATOR, &€C. lS 


containing covenants, among others a covenant against Incum- 
brances, to the Lowa Homestead Company, a corporation created and 
existing under and by virtue of the laws of the State of lowa ; that 
in an action in which the said homestead company was plaintiff 


and the said William LB. We 


} : ; } . ’ 
ieS and others were defendants. com- 


menced in the district court in and ~W ebste Fr CO unty, lowa, and 
finer nly termined in and by the Supreme Court of the U ‘nited States, 
the id homestead Colmpany ass rted and mainte ained, among other 

things, the right to recover of the said William B. Welles 
1%) the identical taxes the reeov ry of which Is sought herein, 


together with other taxe s,and that the alleged right of re- 
covery of which was based upon the same richt and title and state 


_— 


of facts and Involve 3 the same ¢ juUeSLIONS OI facts and law as are raised 


id involved herein; that one of the issues made by the pleadings 
aa sought to be maintained by the proofs in said cause, and which 
was determined by the court therein, was as to ne right of said 
homestead company to recover said taxes, and that it was therein 
determined and adjudged finally by said Supreme Court of the 
United Sti December term th , D. 1873. ti he 
‘ nited states, at a CCeLII! ; : Bee Lhnereo!l . that tine 


said homestead company was not eni tled LO recover the Suthne or 
any part thereof, which said determination and judgment has never 
been in any manner set aside, vacated, or modified, and that the 
same st we remains in full foree and effect; that plaintiff's assignor, 
the Du ue and Sioux City Ra t ad Company, had notice and 
full k tem dge of the commencement and pendency of said action, 
and permitted and uuthorized the taxes on account of which a re- 
covery 1s sought herein under its assignment to be sued for in that 
action in the name of said hom stead company for the use Ol plain- 
tiff’s assignor, said Dubuque and Sioux City Railroad Company 

That sald last-named ieee en) ployed attorne \ Ss LO ee 
said suit and paid the expenses of such litigation, and that the plan 
tiff herein and his assignor are barred and estopped by said judg- 
nent from recovering the taxes herein sought to be recovered or 

ny part or portion of them 


XI 


Further answering, defendants aver that during the years from 
1860 to 1865, both inelusive, adverse claims of title were made to 
said lands, the taxes on which are In controversy herein, by the Des 
Moines Navigation and Railroad Company and its grantees, claim- 
ing the same under the act of Congress of August 8, 1546, known as 
the “ Des Meleas River land grant,’ and the Dubuque & Pacifie 
Railroad Company and its grantees, claiming the same lands under 
the act of Congress of May 15, 1806, known as the “railroad grant,” 

and that by reason of s ich adverse claims of title thereto 
20) the title was held by the General Government for the pur- 

pose of adjusting and determining with respect to said con- 
Hicting claims, and the certification thereot under said last-mentioned 
act was suspended until April, 1863; that the claim of title to said 
lands by the plaintiff’s assignors and its grantors, therefore, did not 
have its inception until the last-mentioned date, and the said lands 


Pee fxs ioe, he 
ewer 


REE: 
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XECUTOR, &C., VS 


who are entirely too numerous to be made defendants to this suit 
Wherefore plaintiff asks that ne Dave judgment i gainst sald Creorge 


ee ae 
ws 
we 

J 


\\ \\ eiies, as dministrator of the es ve of Wi deceased, 
: ] . . - ] 1] : my ‘ 
for the sum « rty-elght hundred dollars sai not six thousand, a 
; ie } ! ee ' . 
neretotore prayed, and that Ne De required to render a true 


‘) account! ot the pe rsonal ASSECLS 1 his hands: that sald lands 


| , - ] ' : 
sold to pay said judgment, and that all of said defendant 
be forever barred and foreclosed of all right and equity of redemp- 


tion in and to said lands and every part thereof. and that he have ? 
, itv and good 


> 


may be entitled to and to the court may seem meet 
KDWARD K. GOODNOW, 
By his Attorney, GEORGE CRANE 
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And now comes the plaintifl in the above-entitled suit. and 


— = tition here} } a 

amenas fis Perluiol lereln and says that, since the commencement 
: . - } ? , <a ' , = j ; ° 

of his su ne has transferred LO Lreorge Crane one-fourth Interest 


} i 7 ; Sree S ; 
Lone avpove Sult,. and hereby makes the sald Crane a party plain- 


EDWARD K. GOODNOW 
By his Attorney, GEORGE CRANE 


That afterwurds and on the cist day of May, 1883 the plaintifi 
filed another amendment. as fol 


And now comes George Crane and states to this court that 

10 since the commencement of this suit he has become inter- 

ested jointly with the plaintiff, Goodnow, who has assigned 

to said Crane one-fourth interest or right in said action, as copy of 
which assignment is herein set out in the words following: ) 

For value received | hereby assign and transfer to George Crane 

yne-fourth part of the claim or demand sued upon in the case of 

Edward K. Goodnow against George W. Welles, now pending in the 


GEORGE CRANE, ADMINISTRATOR, &€C. 
circuit court of the United States for the southern district of lowa. 
and numbered on the docket 1932. 

ED. k. GOODNOW. 


That by virtue of said assignment said Crane became and is 
jointly interest with the plaintiff, Goodnow, in the prosecution of 
said claim, and therefore asks to be made a party plaintiff In said 
action. 


GEORGE CRANE, Pro. S 


And afterwards and Ol} the Ath) C L , June. 1883. f 
filed the following 


M 


tion was or} org ) 
* cm, — 
. " 7 ) , : 
tor of Wm. b. Welles, deceased, under an appointment as such 
7 ] » ot > on . . \ * . ° 4 i . : 
executor DY Lhe circult court ol Wi “ter COURnLY, lowa nat. OV an 
] ] » & I } : oo i } ) I nee 
ni ndment subsequently hied the pla has made J. P. Dollive 
; . is ° ‘ } ] |. 2. ~ ‘+ r* 4 ; 
defendant, aiieging that he has b | ted administrator or thi 
. “4 - > ° +} ’ a 4 : .< } } 
estate of said Wm. B. Welles, deceased. bv the cireuit court of Web- 
ster county, lowa; that there is no allegation in said peti 
, . ‘ x q } ! ’ 
amendment that the said George W. Welles has been removed and 
" ] a 


: . , , » 

{( omes now the defendant ANd SHOWS UNLO the court toatl this ACc- 
: “a ' ae 
mmaiiy commenced AaACAIDNSE Ure 


: . - ] 4 ’ ] . > 4 | . : . . - ay . 
his appointment vacated, Phi aeren therefore. moves the eourt 
to require the plaintiff to elect against which of said representatives 


ot said estate he will further prose cute this action and that the same 
may be dismissed its against the oLtner 
THEO. HAWLEY, 


. : , 
Detendant s Altorne ij 


And afterwards, to wit, on the 6th day of June, 1883, th: 
| | plaintiff filed another amendme nt. as follows 


And now comes the plaintiff, Ed. kK. Goodnow, and for amend- 
ments to his petitions heretofore, and in addition thereto. says that 
the claim sued upon was presented to the administrator, J. P. Dol- 
liver, before he was made party to this suit, and he refused to pay 
the same, wherefore plaintiff asks judgment as heretofore prayed. 

GEORGE CRANE, 
Altorney jor Plaintiff. 


And afterwards and on the 29th day of August, 1883, the defend- 
ants filed their answers. 

The defendart, George W. Welles, for answer to the petition and 
amendments thereto of the plaintiff, says 


I. 


He denies each and every allegation contained in first, second, and 
third paragraphs of said petition. 


EORGE W. WELLES, EXECUTOR, &C., VS. 


t] 


He denies each and every allegation contained in fourth para- 


graph thereof, except as ‘i expressly alleged. He avers that 
the title to said lands was definitely and finally decided at the 


December term, 1866, of the Supreme Court of the United States 
1n the ease of Wolcott vs. Des Moin s Navigation & KR. R. Co. and 


| ee 
Burr vs. same company, reported in 5th Wallace, 681 and 689. 


, 


ae. ’ ? . " 1? 7 ‘ « : " ' : 
his def lant denies each and every aliecation contained in the 
} : } ' . 
+ .* , % ’ a - «¢ . + y*s> 
nith, SIXLh,and sevel Ln paragraphs ¢ f said pr etition, except as herein 
‘ 
} le i. a7 V4? . 
ex pressi\ admitted He admits that the sald Vim. 3. Welles. on Ol} 
, , > 7 | ;' 
about tne year LS75, conveyed a poruol of sald ianas to \V oolse\ 
= A 14 ?, 1} } | > ~*~ 
Welles. Ailiread | § Welles. ana \\ I). 3. Welles as trustees, and 
,¥ } a i] +l " af ‘ 4 4 
alleges that said trustees took the title to the land so conveyed them 
?% ] ’ 1] ly : | 7) ett * yr ion > ri . “4 id P ° *.. 
bi Gt bita ‘ Vi ii VJ Piha OT LliliS ass! HOr iOorTr sale taxes, 
ot? 
i \ 
ys * ; 7 . : - * ati ,% as _— 4 
iLnis defendant aenies eachbd and every aiiegation contamed 
7 , 
| ( ‘ | j rab is or sal | petit | 
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\ . \ \\ i> Wi ce, CX SOU 
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\) x Wwe ri\ | royv i 
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’ ’ , , 
ied Wilh the surrogate, as the law requires; that the Cialm Upon 


. . . ' , . + 
rounded Has never veeh presented to Sald exec 


, , ’ " 

utors for approval or payment; that the same has never been filed 
‘ é . 

— ' an all ] os ] ’ ] — ‘ ' } 

with said surrogate, as provided for by law; that on the 11th day 


of December, 1876, more than one year having expired from the 
granting of letters te Stamentary of said estate to said execulors, and 
more than one year having elapsed from the viving of notice as 
aforesaid of their rap points ment as such executors, they made to said 
surrogate their application for a final settlement of their accounts as 
executors aforesaid, and a citation to all persons interested in said 
estate having been legally and duly made tu attend before said sur- 
rogate aaa such final settlement, such further proceedings were 
duly had . that upon the Lith day ot December. L&7Y, thei accounts 
and doings as such executors of said estate were duly presented to 
said surrogate and submitted to him for his decree, and the reupon 
the said surrogate, having examined said accounts, did order, ad- 
judge, and decree that the same be and they were finally settled and 
allowed and said executors discharged. 


ae 


a on 
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l‘urther answering, defendant says that if the said plaintiff or his 
assignors ever had any right or claim or cause of action against this 
defendant or against said estate for the recovery of said taxes 
lo or any part thereof, that the same are now forever barred, 
more than twelve months havil a elapsed from the lime of 
the riving of the notice of thre appointment of said executors, as pro- 
vided by statute, and the plaintifl havi cy failed to file and prove his 

claim as required by law 


Further answering, defendant avers that the said several causes 
of action set up in plaintiff’s petition herein occurred more than 
six years next before the commencement of this action, and that at 
all times since the date of payment of said taxes said William B. 
Welles was a citizen and resident of the State of New York, and 
that bv the laws of the State of New York all causes of action based 


upon an express or Implied promise not In writing are barred after 
the expiration of six years from the date when said causes of action 
severally accrued. and that the causes of action set out in plaintiff's 
petition herein are barred by the lapse of time under the laws of the 


State of New York 
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ana that the same mss Darred DV lipse OT time unde r the iaws ol the 
State of New York. 


And defendants, further answering, say that all and singular the 
taxes paid by the said Dubuque & Pacific Railroad Company upon 
said real estate were paid and said causes of action accrued 
14 more than five years next before the commencement of his 
suit, and the same are now barred by the statutes of limita- 

tion of lowa. 


\ 


That defendant, further answering, avers that at the time of the 
assessinent and levy of the alleged taxes Upon the lands described 
in said petition for the years ISGL and 1862 said lands belonged LO 
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the United States, and the title thereto was in the United States: 
that said lands were not subject to taxation by Webster county for 
any purpose whatever for those vears, and that if any taxes were 
assessed and levied thereon for the vears aforesaid the same were 


: . “—" ’ . 
not a valid and binding hen upon said lands 
; 


kurt hel answering, defendant says Liab in an action wherein the 
lowa Liomestead Co.., the grantee Ol the usslonor ol plain tiff, Wis 
plaintiff and the Des Moines Navigation and Railroad Company 
and Wm. Bb. Welles, the defendant’s decedent, and others are de- 
fendants, commenced in the district court of Webster county, Lowa, 
and finally determined in and by the Supreme Court of the United 
States, the said homestead company, prior to the dat eo] the alleged 
assignment of the alleged causes of action set out in the petition 
herein, asserted, alleged, and maintained, among other things, the 
right to recover ol the said Wim. 3. Welles the taxes paid by the 
sald Dubuque & Sioux City Railroad Company and the said Iowa 
Homestead Company upon the lands set out in the petition herein 
for certain years, being Lhe Saine taxes sought to be recovered in 
this suit, and that one of the issues made by the pleadings in said 
cause and determined by the court in the same was as to the right 
of said homestead company to recover the taxes so paid by it and 
the assignor of plaintiff, and that 1t was determined, adjudged, and 
found by the said Supreme Court of the United States, at the Decem- 
ber term thereof for 1S72, that the said homestead company Was 
not entitled to recover said taxes or any part thereof, which said de- 
termination has never been In any manner set aside, vacated, o1 
modified, but the sume remains and _ still is in full force 
1) and effect, and the defendant says that the assignor of the 
plaintiff had knowledge of the pendency of said suit and em- 
ployed attorneys to prosecute the same, and that said suit was brought 
and prosecuted under the advice and direction of plaintiff’s assignor, 
and that t the plaintifi and his assignor are barred and estopped by 
suid judgment from recovering from this defendant or the estate of 
the said Wm. B. Welles the taxes alleged LO have been paid by 
plaintift’s assignor, and set out herein, or any part thereof. 


XL. 


That prior to t the commencement of the suit herein mentioned, 
and subsequent to the payment of the taxes for which this suit 1s 
brought and before the assignment of the alleged cause of action 
herein to plaintiff, the said Dubuque & Sioux City Railroad Com- 
pany had conveyed all its title and interest in said lands by warranty 
deed, containing, among other covenants, a covenant against incum- 
— to the said lowa Homestead Company, whereby it assigned 
all right and claim it then had to or on account of said taxes to the 
said ein fin company, and plaintiff, as its assignee is estopped 
from claiming the same. 
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Lt) further answering, defendant says that the said Dubuque 
& Sioux City Railroad Company and the said Iowa Home- 
stead Company, if they or either of them ever paid said taxes, as in 


said petition alleged, they paid the same voluntarily and without 
the request, knowledge, or consent of the said Wm. B. Welles, or 


any one having any right or interest in said lands, or in any part 
thereof, and with full knowledge of all the faets with respect to the 
claim of title thereto by the said Wm. B. Welles and his grantors. 
Wherefore defendant prays the plaintiff's petition be dismissed, 
and that he gave judgment for his costs 
THEO. HAWLEY, 


I) ty ndants . lfforne J 


(‘omes the defendants Woolsey, Welles, Alfred K. Welles, and 
Wilham B. Welles. who are made defendants herein by amendment 
to plaintiff’s petition, and for their answer thereto say : 


They deny each and every allegation contained in the first, second, 
and third paragraphs of said petition 


L | 


l-urther answering, these defendants say that they deny each and 
every allegation contained in the fourth paragraph of said petition, 
except as herein expressly alleged. ‘They aver that the title to said 
lands was definitely and finally decided at the December term of 
the Supreme Court of the United States for 1866 in the cases of 
Walcott vs. Des Moines Navigation and Railroad Company and 
Burr vs. Same company, reported in 5th Wallace, 681 and 689 


Further answering, these defendants deny each and every allega- 
tion contained in the fifth, sixth, and seventh paragraphs 
ly of said petition, except as hereinafter admitted and alleged 


| \ 


Further answering, these defendants de hy each and every allega- 
tion contained in the ninth and tenth paragrrphs of said petition. 
\" 

Further answering, defendants allege that the said Wm. B. Welles, 
in his lifetime, and on or about the llth day of September, 1875, 
conveyed the lands mentioned and described in plaintiff’s petition 
herein, except all of section 35, township 89 north, of range 28 west, 
of the 5th P. M., lowa, to these def ndants as trustees, to be held and 
disposed of by them for the benefit of certain donees mentioned tn 
said deed of trust and according to the terms of said trust cde ed: that 
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they took the title under said conveyance free and clear of and 
from any lien for the taxes alleged to have been paid by plaintiff’s 


assIgnor. 


’ ! — i ) aft r ~~ + al oe em , 1 
Further answering, di lendants aver that the said several causes ol 
CT up In plaintifi etition herein accrued more than six 
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vears next before the commencement OF this action, ana that at all 
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e State of New York. and 
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Further answering, defendants aver that at the time of the assess- 
€ j ] .* j ~1] ’ ,* " . ] » on One : 
ment and ievy Ol the allewed taxes upon the lands deseribed iT) said 
. . ' ' — aie . ? ‘. ~¢ ? ’ 7 ? } " 
petition for the vears 1S6l and 1862 said lands belonged to the 
‘ ; : . . 
‘ 


States and the title thereto was in the United States; that 
said lands were not subject to taxation by Webster county for any 

for those years or either of them, and that if any 
taxes were assessed and levied thereon for those years the same were 


a } 


] ] » tinal . ; +} - 7 ] 
evai €nd Hota Va binding 1eh upon said lands. 


Further answering, these defendants aver that subsequent to the 
payment by it of the taxes upon said lands, as in the petition al- 
leved, and before its ali ved causes of action nereln to plaintiff, said 
Dubuque and Sioux City R: 

and interest in sald lands 
covenants, a covenant against incumbrances, to the said lowa Home- 
stead Company, whereby it assigned all right and claim it then had 
to or on account of said taxes to said homestead company, and 


plaintiff as its assignor Is estopped from claiming the same. 


, 


] . ° ] : 
road -Compan conveyed all its title 
yy warranty deed, containing, among 


@ 
Further answering, defendants aver that on the — day of ) 
1863, plaintiff’s assignor, the Dubuque and Sioux City Railroad 
Company, conveyed all of said lands by deed of general warranty, 
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containing covenants, among others a covenant against incum- 
brances, Lo the lowa Homestead ( om pan) ~a corporation created and 
existing under and by virtue of the laws of the State of lowa; that 
In an action in which the said homestead company was plaintifi 
and the said William Lb. W € lles til others were defendants, COTL- 
menced in the district court in and for Webster county, lowa, and 
finally determined in and by the Supreme Court of the United States, 
the said homestead company asserted and maintained, — other 
things, the right to recover of the said William B. Welles 
19 the identical taxes the recovery of which Is sought he re In, 
together with other taxes, and that the alleged I 
covery of which was based upon the same right and title and state 
of facts and involves the Sime qu Sstions OT acts and law as are raised 
and involved herein; that one of the issues made by the pleadin gs 
and sought to be maintained by the proofs in said cause, and whit 
was determined by the court therein, was as to the right of said 
homestead company to recover said taxes. and that 1. Was therein 
determined and adjudged finally by said Supreme Court of the 
L' nited States, at the December term thereof. A. D. 1S72, that the 
said homestead company was not entitled to recover the same or 
any part thereof, which said determination and judgment has never 
been In any manner set aside, vacated, or modified, and that the 


. . . +7 ° } ij ¢ | seit? ' ’ . 
same still remains In full foree and etfeet: that plaintiff's assignor, 
the Dubuque and Sioux City Railroad Company, had notice and 


full knowledge ol the colmencemednt aud pendency OL &§ vd action, 


ind permitted and authorized the taxes on account of which a re- 
covery is sought herein under its assignment to be sued for in that 
action In the name of said homestead ec mpan, lor the use of plain- 
tiff’s assignor, said Dubuque and Sioux Railroad Company. 


’ 


That said last-named cotn pany aaa area ys to prosecute 
said suit and paid the expenses of such litigation, and that the plain- 
tiff herein and his assignor are barred and estopped by said jJudg- 
nent from recovering the taxes herein sought to be Seem or 
any part or portion of them. 


Al 


Further answering, defendants aver that during the years from 
1860 to 1865. both inclusive, adverse claims of title were made to 
said lands, the taxes on which are in controversy herein, by the Des 
Moines Navigation and R: + aoery Company and its grantees, claim- 
ing the same under the act of Congress of August 8, 1546, known as 
the “Des Moines River land grant,’ and the Du bug ue & Pacific 
Railroad Company and its grantees, claiming the sa am lands under 
the act of Congress of May 16, 1856, known as the “ railroad grant,” 

and that by reason of such adverse claims of title thereto 
20) the title was held by the G aT ral Government for the pur- 

pose of adjusting a ind det ining with respect to said con- 
flicting claims, and the certification in reot under said last-mentioned 
act was suspended until April, IS65: that the el: 11m of title LO suid 
lands by the plaintiff’s assignors and its grantors, therefore, did not 
have its inception until the last-mentioned date, and the said lands 
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could not have become subject LO taxation under said last-mentioned 
uct and their certification thereunder had they been held LO piss 
under the grant thereby made, and therefore the defendants sav that 
the payment of the taxes thereon for the sald years Was both vol- 
untary and officious 


2] XI. 


That if said Dubuque and Sioux City Railroad Company or said 
lowa anlar Company, or either of them, ever paid said taxes 
as in said petition alleged, they paid the same voluntarily and with- 
out an y progeny knowledge, or consent of the said Wm. L. 
Welles or any one having any right or — in said lands or in 
rt the sot and with full knowledge of all the facets with 
ect to the claim of title thereto by { the pat Win. B. Welles and 
s. Wherefore defendants pray that plaintiff's petition 
e dismiss d, and that t they have judgment for the Ir costs. 

THEO. HAWLEY, 
Def. ndants Attorney. 


Comes now the defendant, of J. P. Dolliver, and for answer to the 
petition of plaintiff herein says: 


: , : , 1} . ‘ . > 
Defendant gagenhles each and every aiiegation contalne d LT) the lirst, 
third, seventh, and eighth paragraphs of said petition. 


I. 


29 Defendant denies each and every allegation contained in 
the second paragTrap yh of said petition, e on as fon alleged. 


; 


Hie alleges that the title LO sald lan ls “as between the grantors of 


said Welles and the assignor of plaintiff was definitely and finally 
decided at the December term, 1866, of the Supreme Court of the 
United States, in the ease of Walcott vs. The Des Moines Navigation 
and Railroad Company, and Burr vs. Same Company, reported 1 
5th Wallace. 6S1 and 689. 
LI] 

Defendant denies each and every allegation contained in the 

fourth pauragra yh) of said petition, except as it i. in admitted. He 


admits tha ) the — day of is—, the said Wm. B. Welles 
became the owner of said lands. 


iV. 

Further answering, yer endant says he has no knowledge or infor- 
mation as to the truth of the allegations contained in the fifth and 
_ pa aragraphs of said petition, and he denies the same and asks 

t plal intiff be required to make proof thereof. 
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Defendant, further answering, says that if said plaintiff or his 
assignor ever had any right or cause of action against the said Wm. B 
Welles for the recovery of said taxes or any part thereof said cause 
of action arose or accrued to the said plaintiff and his assignor 
more thari five years before the commencement of this action, and 
the same Is now barred by the lapse of time. 


\ | 
further answering, defendant savs that the said several causes of 
action set out in plaintiff’s net tition herein accrued more than six 
years next before the commencs ment of this action, and that at all 


times since the di ates ol the pavment of sald t LaAXeS and Up LO the 
Lime of his cle “e the said \W i . Wie rv 5s was ac itize 1} and re SI lent 
of the State of New York, and that by the laws of the Stat f New 
York all CAaUSeS a action based Upon an ¢ xpress or on a: ec 

not in writing are barred after the expiration of six years 
23 from the date when said cause of action snout accrued, 

and that the causes of action set out in plaintiff’s petition 
herein are barred by the lapse of time under the laws of the State 

’ New York. 
Vil 


Se avers thatif the said Dubuque and 
Sioux City Railroad Company ever paid the taxes as in said peti- 
tion aa! it paid the same voluntarily and without the request, 
knowledge, or consent of the said Wm. B. Welles or any one having 
any } right or interest in said lands or any fact — f,and with full 
knowledge of all the facts with respect to the claim of title thereto 
by the said Welles and his gorantors 


Vill 


lurther answering, defendant says that in an action wherein tli 
lowa Homestead Company, the assignor of plaintiff, was plaintiff 
and the said Wm. B. Welles and pow were defendants, com- 
menced in the district court of Webster county, Iowa, and which 
wis by said defendants removed for "trial into the cireuit court of 
the United States for the district of lowa; and finally determined in 
and by the Supreme Court of the United States, the said homestead 
company, prior to the date of the a illeged assionment of the alleged 
cause of action set out in the pr tition herein, asserted, alleged, and 
maintained, among other things, the right to recover of the said 
Win. B. Welles the taxes paid by the said homestead company upon 
the lands set out in the petition herein for certain years, being the 
sume taxes sought to be recovered in this suit, and that one of the 
issues made by the pleadings in said cause and determined by the 
proofs in the Same was as to the right of the sald homestead COoln- 
pany to recover the taxes so paid by it, and that it was determined, 
ordered, arid adjudged by the said Supreme Court of the United 
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States, at the December term thereof for 1872, that the said home- 
stead company was not entitled to recover sald taxes or any part 
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Further answering, this defendant adopts and makes a part of his 
answer the allegation contained in the fifth, sixth, seventh, and 


‘ 
‘ 
‘ 


GEORGE CRANE, ADMINISTRATOR, &C. 17 


eighth paragraphs of the answer of his codefendant, Geo. W. Welles, 


4 ] ~ — j ; ' . ' } 
hled herein. Wherefore defendant prays judgment against plain- 
» 44 she a; . | j — , , ’ : . 

iff, that his petition be dismissed, and for judgment for costs 


J. P. DOLLIVER, 
By THEO. HAWLEY 
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levied and assessed upon the lands mentioned in the plaintiff’s peti- 
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Exhibit “A.” hereto attached and made part hereof, and said sev- 
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evidence coples oF deeds Irom the real estate records ol Webster 


That said several sums of money were so paid to said county with- 


: " j ] \ ] . : Y ~*~ *% ] ’ : . . ’ . 
out any actual demand or request DY Sula COUNTY therefor 


That said defendant has never paid said taxes to said county, or 
any part thereof, and said ccunty has always hitherto refused to re- 
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pe 


is GEORGE W. WELLES. EXECUTOR, &¢C.. VS 


} *7 } } ° : ‘ ' 
und to said railroad company or to sald piaintifi Goodnow the 
i ’ ‘ 


money pald as atoresald., 


that the lands mentioned 1n plaintiff : o.7% t1i0oh are part ol the 


LO be conveved D\ qe ee, and Sioux 
28 City Railroad Company by a deed of general warranty to the 

lowa Homestead Company given to sald COMM pan No- 
vember, A. D. 1863, and also a pea of the lands in seer in 
the suit of The lowa Homestead Company ws The Des Moines Nav- 
lroad Compan) et al.. in 14 Wallace, 155. 


That the reports ol tha cases Oo] The Dubuat ulé and Pa cifie Rail- 
road Company vs. Edwin C. Litchfield, in 23 toward. 66, The lowa 
Homestead Company vs. The Des Moines Valles Railroad C ompany, 
in 17 Wallace, 153, and Walcott vs. The Des Moines Navigation and 


> a ] ' es a / 1] : ; 7 ] 1 . 
Railroad ¢ OmMmpany, oO \\ iiace, VSi,. as reported re be re- 
i . ‘ 


on } a ae j ‘ } ‘oa 
relved as eyiqaence DV tne court as r as conipetent and material to 
aAnA or the ssues herell 
tae e 
,iil 
— . :' : . 
> > ; . : « ey _% 4 > 3 . . ; ss: ’ . . . 
that Lhe PPINLCG LPauseripe Ol bil reCUPrad Ill Lille ouprene Court 
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of the United States in said ease of The lowa Homstead Company 
: 
one ' rie ; ee Pe } ~~ . i : . 

rns. The Des Moines Vallev Railroad Company may be received as 

po and anner:ndarad he 4! sa acd seh, | . o sonmal 
evidence and consiaered DV tne court With ike elect as the original 

| { | . . | — i . P . . 

y or the issues herein. eithe! purty 
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Having the rigodt to omer in evidence sucn POPU ns as ve may aeem 


That all the lands described in the petition be within five miles 
of the Des Moines river in the alternate, odd-numbered sections, 
above the Raccoon Fork of said river, and were, pricr to May 3rd, 
1858, certified and approved to the State of lowa, under the act of 
Congress of August 8, 1846, entitled “An act granting certain lands 


’ 
to the Territory of lowa to aid in the improvement of the naviga- 
tion of the Des Moines river in said Territory 


—— . . . ' rs : . i 5 . 
for the sale thereof previously made and an act of the Gen- 
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GhEORGE CRANE, ADMINISTRATOR, &C 


’ . . . . . ? . , 
resolution containing propositions for settlement with the Des 


Moines Navigation and Railroad Company, the State of lowa 
executed and delivered a deed of conveyance for all of said lands 


. . . . . ) " } } ' : 
to the Des Moines Navigation and Railroad Company,a corporation 
} j ; } /*_ : } } . 
qulry organized, erected, and estabdiisbed under the laws of the Stat 
of Iowa, and subsequently thereto, and pnor to the year 1860, -said 


company executed and deliv red deed of convevahce for Ali of 
said lands to the said Wm. B. Welles, now deceased 


Vhat said Wm. B. Welles, deceased, and his grantors, prior to 
| 


March 2nd, 1861, claimed title in f simple to all of said lands 
under said act of Congress of August 8, 1846, and the certification, 


¢ 


! I 
approval, and COnNVevValtice AiViCsa - ana constant Siiicc Mare i} 
: ] ] ‘ i - ] . » in? — . 
d, ISOl, nave claimed Litie to sald iands undel the joint resolution 
. ’ 


'*) | (congress of that date. ~ 1] | Won B Wi lles. decease ad. Was a Oond 
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’ . : 2 } 4 4 ‘ ; _ ? } 
fe purchaser Of said tands under. tl state ol lowa.as contemplated 
. . . ‘ ‘ , , é . 
under the joint resolution of Congress, approved March 2nd, 1861. 


~—— 1 s ‘ | 
Any qocuments contarned 1n the record Ol the case of Dumont Us 
. — Nees ' . — , : ] °y 
fhe Des Moines Vallev Railroad Company mav be read in evidence 
4] } | ° ] se Be . i, } ’ . ‘i . _— 
the same as though originals duly certified, so far as otherwise com 


petent and relevant 


That, prior to the year A. D. 1861, The Dubuque & Pacific Rail- 


road Company and the Dubuque & Sioux City Railroad Company 
had completed and were operating in accordance with the terms of 
the grant seventy miles of railroad, commencing at the city of Du- 
buque, Iowa, and extending west the distance aforesaid; that said 
railroad was so built and operated in pursuance of and in accord- 
ance with the act of Congress, approved May 15, 1856, donating land 


LO thre State of lowa LO aid lim tne construetion of said rallroad 

30 from Dubuque to the Missouri river near Sioux City, in the 

State of lowa, and of the act of the Legislature of lowa, ap 

proved July 14, 1856, granting said lands tosaid Dubuque & Pacific 

Railroad Company, and that the construction of said part of said 

railroad was duly and properly certified to by the Governor of the 
| 


State of lowa before the date aforesaid: that all the lands falling 
within the limits of said grant of May 15, 1856, and being east of 
range thirtv-one in thesaid State of lowa,and subject to the terms of 
said grant,including all the lands within five miles of the Des Moines 
river in odd-numbered sections, did not amount to more tha 
276 doOU acres This last amount includes the itty thousand acres 
f land in the odd-numbered sections within five miles of the Des 
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Mloines river, which the courts held were no part of said land grant 
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It is further admitted that on or about the 13th day of February 
A. D. 1883, one J. P. Dolliver, of Fort Dodge, Webster county, Iowa, 
was appointed by the circuit court of said county administrator of 
the estate of said Wm. B. Welles, deceased, and that he has entered 
upon the discharge of his duties as such administrator. 

Signed Septem be —, A. D. 1883. 

GEORGE CRANE, 
Attorney for Plaintiff. 
THEO. HAWLEY, 


Defendants’ Attorney. 


Exuipit “A.” Referred to in the agreed statement of facts. 


For the ii Am il | | : T iTht of may ihe ni 
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STATE OF NEW YORK, 
Ne i Vork (ity and County, j 


On this Sth day of April SS]. by 

5 ee and for sald county, py rso ally ( 
dent of the Dubuque & Sioux City 

John B. Dumont, secretary of said company 
to be the identical persons whose names ar 
strument as grantors and as oflicers of said 
edged the same to be their voluntary act : 
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situated and heing in Webster county. in the State ol! lowa. subject 


however, to the terms and conditions of any contract in writing 
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which has been made with anv actual settler upon or occupant of 
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any lot or parcel of a lot of the lands herein described for the sale 


to him of the said lot by Woolsey Welles, of Fort Dodge, in Iowa, 
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(Here follows a description of all the lands in plaintiff’s petition 


described except section 33, township 89, range 28.) 


Together with all and singular the tenements and hereditaments 
and appurtenances thereunto belonging or in any wise appertaining, 


et Se 
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and the reversion and reversions, remainder and remainders, rents, 


GEORGE CRANE, ADMINISTRATOR, &C 2. 
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P . 4 | 
property, Possess claim 1 aem | whatsoever, as well in law 
as in equity, orf tl SMa party irst part of, In, and tot 
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credit by inortgage ol the r spective tracts sold to the respect- 
ive purchase rs, OF Upoll other ad qu ite real estate, and In ease of 
the death or resignation ot either f thr Lrustees herein named t 
survivor or survivors shall have ful! power to execute the trusts 
hereby created. 
Second. Description of now proceeds are to be employed and of 
parties benefited by said trusts. 
In witness whereof I have hereunto set my hand and seal the day 


and vear first above written. 
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WILLIAM B. WELLES. [t. s.] 


, ‘ ‘ ’ . : ‘ ~— oy 


} ’ , a é 4s} 
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Plaintiff rests. 


rete , . ’ ; a oa P - . os 
Lhe defendants, to maintain the ssues upon their part, of 
‘ 


’ , . ’ ’ ° 7 - . . 7 , 
and read in evidence the following agreed statements o! facts. 


tor the benefit of Al 
and agreed as follows: 


| parties to this suit, it is hereby stipulated 


That at the time of his death Wm. B. Welles was a resident of 
Kings county, New York, and ha i been a resident thereof ior ten 
years prior the reto; that he died lhl sald county Ol} the L2th day of 
August, i878, leaving a last will, wherein he appointed the defend- 
ant, George W. Welles, and One Samuel i. Leno, his executors 
that his will was probated before the surrogate of said county, and 
on the 2lIst day of October, 1878, said surrogate issued to said Geo. 
W. Welles and Samuel E. Leno letters of administration upon the 
estate of said Wm. B. Welles, deceased ; that they immediately qual- 
ified and Lave due notice of their appointment as such executors: 
that at the expiration of six months from the granting said letters 
Lestamentary said executors caused LO be published, under the order 
of said surrogate, a notice, and in each week for six months, in the 


Z4 GEORGE W. WELLES, EXECUTOR, &€C., VS. 


Brookiyn Daily Union-Argus, a newspaper printed and published 


in the city of Brooklyn, in the county of Kings, New York, for 
claimants to present their claims against the said estate of 
36 Wim. B. Welles, as required by law, to said executors, at their 


? 

alti srooklyn, N. Y.; that the claim 
or demand upon which this action was brought was never presented 
to the executors or either of them for allowance or payment; was 
never filed with said executors or with said surrogate, either by the 
aintiff or his assignor, or by any other person for them or either 
of them: that after the expiration of one year after their said ap- 


I 
pontine ntanad on the Lith dav ofl Decein ber. LS7Y. sald executors, 
. , ee , : . > . r ' bad . . 
ii COMpitlanee With an rder of said surrogate, prest nted thei final 
account tor settlement. and on the same day their sald account of 


their doings as such executors were examined, approved, and al- 
lowed by said surrogate, the same showing said estate had been fully 
idiinistered upon, and a decree entered discharging said execu- 


if ust, 1878, to the first day of Jan- 
uary, 1880, the plaintiff was a resideut of the city of Brooklyn, 
Kings county, New York , 

‘That thie sal \W 1). B Welles, deceased, Was al the time of his 
death, and had been since the year 1860, a citizen resident of the 
State of New York. 

That the statutes and laws of the State of New York now in 
force and which have been in force since 1860 provide that all 
causes of action based on or arising out of an express or implied 
promise not in writing are barred after the expiration of six years 
from the date when suld causes of action severally or. 

That the statute and laws of the State of New York now In force 
and whi I) have been in foree since 1S66 provi cle } that if a ‘person 
against whom an action may be brought die before the expiration 
of the time limited for the commencement thereof and the cause of 
action survives an action may be commenced against his executor 
or administrator after the expiration of that time and within one 
year after the issuing of letters testamentary or of administration. 

That this action was commenced against Geo. W. Welles, execu- 
tor, &e., by the service upon him of the original notice herein, fn the 

city of New York, on the 29th day of April, 1881. 
od That the printed transcript of the record in the Supreme 
Court of the United States in Pare ease of the lowa Home- 


ed 


stead Company vs. The Des Moines Navigation aa Railroad Com- 
pany and others may be received as evidence and considered by the 


court with like effect as the original might be, so far as material to 
any of the issues herein, either party having the right to offer in 
evidence such portions as he may deem relevant and material. 
That on the 12th day of November, 1863, the Dubuque & Pacific 
Railroad Company conveyed to the Iowa Homestead Company 
by deed of general warranty, with covenants against iIncum- 
brances, all the lands mentioned in the plaintiffs petition herein. 
That all the taxes paid on said lands by the assignor of plaintifi 
were paid by it without any actual request su to do by the said Wim. 
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B. Welles, or any one for him, and were so far voluntarily paid by 
said assignor. | 

That the printed transcript of the evidence in the circuit court of 
the United States for the southern district of lowa in the ease of 
Kdwin U. Litchfield vs. The County Ol \\ ebster, 1n the State of lowa, 
and Jonathan lutchison, treasurer, and which record 1s marked 
Exhibit * D.” inthe easeof Edward Kk. Goodnow vs. Edwin C. Liteh- 
field et al., in Webster county circuit court, may be received as evi- 
dence and considered by the court with | ike eflect iis the ri, 7 
might be, so fur as material to the Issues herein, eithe rp art r hi iV- 
ing the right to offer in evidence such portions as he may deem rel- 
evant and material. 

That all the lands mentioned il L ck scribed lth plaintiff's petition 
herein, except section thirty-three, township 39, range 28, was con- 
veyed by the said Wm. B. Welles in deed, dated and delivered on 

the 10th. day of September, 1875, to Woolsey Welles, Alfred K. 
Welles, and Wm. Bb. Welles, trustees, to sell and dispose of the same 
ind divide the proceeds among certain cestui que trusts named in said 
deed. 
That on the Ist day of September, 1874, Wm. B. Welles 
os sold and conveyed all of si ection oo. town 
Woolsey Welles. 


That: on the 26th dav of July, ISSO. the plaintit hereln com- 


ly ( - +) 
ship ov, range 25, to 


menced an action in the eireull og of Webster county, lowa, 
against Woolsey Welles, Alfred K. Welles, and Willies: B. Welles, 
wherein he alleged the identical facts set out in the petition herein, 


and wherein he claimed ee Same reiler as 1s claimed herein. as 


against these defendants; that Woolsey, A. K., and Wm. B. Welles 
appeared LO said Cause and Ol) th Ir petition the Satine Was removed 
LO the elreuit court of the Unite | States for the district of lowa, 
where the same is now pending for trial and untried, either party 
may introduce in evidence the record in said cause to show the claim 
mad prem facts allege d, 

That the defendant, J. P. Dolliver, was, on the plaintiff's applica 
tion, va peinted by the circuit court of Webster county, lowa, on the 
13th day of Ie bruary, ISS3, administrator of the estate of said Wm 

>. Welles, deceased. 

That at the time of his death the said Wm. B. Welles did not own 
any real or personal property in “the State of lowa, and had no 
1D terest, leg: il or equitable, 11) any pyreyp ne rty | in said state u nless the 
court holds a as a matter of law on the facts of this Cc that he had 
some such interest in the lands described in the plaintiff's petition 
h ere in ut the time ol the commencement Ol this action, which the 
de fend: Ants do not a lmiut ' and that since his death ho property Or 
assets belonging to said estate has come into or been found within 
the State of lowa. 

That the value of the land described in plaintiff’s petition as 
returned by the assessors of Webster county, lowa, for the vear 1865, 
and upon which valuation the taxes of 1863 were levied and assessed, 
was $26,757 
LS63, 


? 


That the board of supervisors of said county, in the year 
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Al) uSSESS*t upol said lands and Upon sald valuation thereof 
y a tax of one mill upon the dollar of such valuation 
~ i tor contingent tax,in addition to a five-mill ordinary 
L uX that Sia | contings nt tax was carried into the lax- 
Ist OT sa ad « Mune O] tha r ag inst said land and said 
e] ected, was used by said county In defraving and par) 
e ordinary county « xpenses Ol sald county. 
the statutes of the State of New York now in foree, and 
ay een in fore sluce LS6U. provide th; if “Any executor or 
strator at any tline, at least six months after the cranting of 
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ministration, May mnsert a notice 


1. each week for six months ina ne wspaper printed in the 
7 : + 

nd 1n so many otner newspapers as the surrogate may de iu 
kely to give notice to the creditors of the deceased. to exhibit 
me with the vouchers thereof to such executoror adminis- 
L Ul ce of his residence or transaction of business, to bi 
n such notice at or beltor thie qay thie rein named. which 
e at least six months from the dav of the first publication Ol! 
' Oe s | or the State ol Ni VW y rR LOW It} loree, and which 
’ . force since 1877, provides that “an executor or adminis- 
er the expiratio one year from the dat of his appoint 

n render bis fu efore the surrogate, and thie 
ssed bv the surrogat nd such executor or admunistrato) 

| ‘ r” aie i ul \ Ci) th $action 1s brought has 
be : i, sworn to, and filed by the plaintiff herein or his 
bv an\ ier person tor them or either of them. with 

‘a e circuit court of Webster county. lowa. or with J. P 
er. administrator. nor has a notice been served on said ad- 
rator, as provided by section 2408, code of 1873, nor has said 
ever been admitted by said Dolliver as such administrator, in 
Or ¢ therw ise, with or without the approbation Ol the court. 


] : } 


' ] ‘ . | } : 
rment shali be rendered in tavor of the detendants 


ranscript of proceedings before 


| 
Le O| Kings county, N \ .1n the tinatter of the settle- 


ry 


o! Wm 3. W elles. deceased. shal] be taxed us 


That the printed transcript of the record of the Supreme 
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United States in the case olf ‘The lowa Home- 
received as evidence and considered by the court 
ie original might be, so far as material to any of 
her party having the right to offer in evidence 
evant and material. 
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rFEORGE CRANE, 


oe hoi 
Attorney for Plaintiff. 


xt offered in evidence the following conveyance 
Railroad Company to Wm. J. Bar- 
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ney and others, trustees, dulv recorded among the records of Web- 


ster county, in Deed Book E, page 482,in November, 1863: 
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Duly acknowledged before 


Also the following conveyance, recorded among the records of 
Webster county, on Deed book I, page 572, in November, 1863: 


Deed ot (7/0. wd Forrest et al.. ie ees ta lowa Homestead (0. 


W hereas hereafter, LO wit, on the L2th day of Novem be be A. D. 
1893, Frederick C. Gebhard and George J. Forrest, of the city of New 
York, and William J. Barney, of the city of Chicago, acting merely 
as trustees and employing therefor monev furnished by them for 
that purpose, bought from the Dubuque and Sioux City Railroad 
Company certain lands hereinatt r cli scribe d lor the Use and ben ht 
of Frederick Schuechardt, Frederick C. Gebhard, Charlies L. Frost, 
George J. Forrest, William D. Thompson, Joseph Tuckerman, Lu- 


: 


seinem 


AMT eA PON eli AE 
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eins Tuckerman. —— sk. Jesup, John B. Thompson, and Edward 


Stimpson ; and whereas, afterwards, to wit, on the 29th day of April, 
A. D. 1864. said soe bought with like funds and under similar 
circumstances ct ‘tain ther lands irom ” L. Aldrie h. also here- 


inafter described: at whereas since said purchase as above 
in their behalf sald parties have incorporated themselves under 
the laws of the State of Iowa under the name and style of 
The lowa Homestead Company,” and now desire to have the titles 
to said lands relin erg to said company; and whereas, 

42 on 28th day o f June, A. D. 1864, Frederick C. Gebhardt, one 
of said trustees, oo ee his position and trust as trustee 
aforesaid and his resignation was duly accepted in writing by all 
the parties in interest: Now, therefore, in consideration of the prem- 
ises and one dollar to each of us in hand paid, we, George J. Forrett 
and William J. Barney, remaining trustees, do hereby retnise, re- 
lease, and: quitclaim unto the Iowa Homestead Company and its 
legal representatives forever all our right, title, and interest In and 


to the fol lowing o-cdescribed lands situated in Waletes county. State of 


lowa. LO Will 


Here follows a desc = ogee 1 of all the lands mentioned in the plain- 
tiff’s peti ition herein, with other 


a 


Being in all 80,244 24 acres by Government survey, reserving to 
the Dubuque and Sioux City Railroad Company the right of way 
across, etc. 

In testimony a we hereunto set our hands this twenty- 
fourth day of Augus . D. 1864 
GEORGE J. FORREST. 
: WM. J. BARNEY. 
Duly acknowledged. 


The plaintiff also offered in evidence the following conveyance 


from W m. Lb. Wi lles LO Wolsey Welles: 


This indenture, made the first day of September, in the year one 
thousand’ eight hun ri and seventy-four, between William B. 


Welles, of Kings county, in the State of New York, party of the first 


part, and Woolsey Welles. Oo! ort Dodge, Webster county, lowa, of 


the second part, witnesseth : That the said party of the first part, in 
consideration of natural affection and the sum of five dollars, to him 
hand duly paid before the delivery hereof, hath remised, released, 
and quitelait med, and by these presents doth remise, release, and 
quitclaim, to the said party of the second part, his heirs and assigns, 
forever, all of section number thirty-three, in township number 
eighty-nine north, In range number twenty-eight west, of the fifth 
principle. meridian, being in the town of Fort Dodge, in the county 
of Webster, in the State of lowa, containing, according to the 

43 United States Government survey, six hundred and forty 
acres of land, subject, however, to the terms and conditions 

of any contract in writing for the sale or lease of any part of said 
land heretofore made by Woolsey Welles, of Fort Dodge, lowa, act- 
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ing as my agent or attorney, and subject also to the payment of all 
legal costs incurred or to be incurred in maintaining or defending 
my title to said land, with the appurtenance and all the estate, right, 
title, and interest of the said party of the first part therein; to have 
and to hold the above mentioned and described premises, with the 
appurtenances unto the said party of the second part, his heirs and 
assigns, forever. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


W. B. WELLES. [t. s.] 


Duly acknowledged and recorded in December, 1875, in Book B 
of Deeds. pule 207. 


tf Deer 


This cause coming on for final hearing this 18th of December, A. 


D. 1883, and the court, having 
dence of the parties and the arguments of counsel, finds the Issues 
in favor of the plaintiff, It is, therefore, ordered, adjudged, and de- 
creed that the plaintiff, Edward Kk. Goodnow, have and recover of 
and from J. P. Dolliver, as administrator of the estate of Wm. B. 
Welles, deceased, the sum of $5,405.58-100, five thousand four hun- 
dred and five 58-100 dollars, COSLS OI sult taxed at —— dollars: that 
this decree, as to the defendants herein, be, and is hereby, made a 
special lien on the following-described real estate (here the clerk 
will insert the description of land as given in the petition) from the 
20th day of January, 1564. 

[t is further ordered and decreed that the land above de- 
LD scribed, or so much thereof as may be necessary, be sold under 


’ ° ’ . °F . 
duly heard and considered the evi- 


‘ 


a special execution to be issued for that purpose and in ac- 
cordance with the provision of law governing such sales, and that 
the proce eds of such sale be applied LO payment of this decree or 
allowance, the Costs ot this sult. and the « Xpenses of administration. 

And that upon the completion of said sale and the delivery of the 
deed or deeds to the purchase rs thereof the said J. P. Dolliver, 
Woolsey Welles, Alfred K. Welles, Wm. B. Welles, and George W. 
Welles, defendant in this suit, and all persons claiming by, through, 
or under then or either of them since the commencement of this 
suit, and each and every of them, shall be forever barred and fore- 
closed of all right and equity of rede mption in and to the said land 
sold as aforesaid and any part thereof, and shall be forever enjoined 
and restrained from setting up or asserting any claim or right to 
said land or any part thereof of either in their individual right or 
as the representative of others. It is further ordered and decreed 
that the petition of plaintiff be dismissed as to George W. Welles, 
executor of Wm. b. Welles, deceased, and that he recover of plain- 
tiff his costs, taxed at —— dollars: to all of which defendants, at 
the rendition of said decree, duly excepted. 

D. D. MIRACLE, 
Judge llth Circuit, Lowa. 
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And afterwards, and on the — day of May, 1884, the court duly 
ified the foregoing evidence, and the defendants gave due notice 
and perfected their appeal to the supreme court of lowa from the 
it court by serving notice of said appeal upon 
k of said circuit court. 
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THEO. HAWLEY, 


De fé ndants Attorney. 


Monpbay, December 14, 1885 


Action in chancery to recover for certain taxes pald DV D 
" : . ‘ 


4 s, 43°” 
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assignor upon lands the title whereof was in the defendants or their 
grantors, and to enforce a lien upon the lands for the amount of the 
taxes paid. The relief prayed for by the plaintiff was granted by 
the decree of the circuit court, from which defendants appeal 

» & 


I. This action involves no facts or questions of law which have 
not before been pr sented LO and determined by this court in 
the numerous cases brought to recover taxes paid upon lands 
by claimants thereto under the grant by Congress to the Du- 


uqgue WY Sioux City Railroad Compan) These actions. as well us 
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ciaimants 
, 


‘ 


this, were prosecuted against the 
“Des Moines River Grant,” an 
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Congress of March 2, 1861, which, by the 

States Supreme Court, were held pass | 
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field, 63 Id., 226 
Ill. Obieetions are made to ft e upon the ground that a len 
is enforced against certain sper lland and upon the lands owned 
by certain defendants hese ¢ ctions are not argued Attention 
; called to them briefiv by wl \ | probably be considered suf 
neient as an assignment ol errors But it eannot be claimed that 
there is an attempt to argue the tions. Under a familiar rul 
we are not permitted to consider ot tions that are not argued 
[V. One of the defendants, J. P. Doliver.is an administrator, and 
I) = 1ntestat hie ld title to tne land. an a i] alive, would I) ive veer 
liable to plaintiff on account of the taxes paid by him. The 
i$) decree runs against the strator and Is made a lien on 
the lands upon which the taxes In question were levied 
‘ ounsel ior adit t ndant LOW oO decree because the claim 
ipon which this action is broug i never been stated, sworn to. 
ind tiled, and a copy served on the administrator, nor had the same 


been approved by the administratot L 
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appeared and presented defenses in this action, cannot now defeat 
it on the ground that the claim should have ‘i proved in the 
Manner prescrib ed for probate Cases. it Is ~ imply , the Cause of the 
prosecution of an action by wrong proceedings. In addition to this, 
it may be said that the relief sought in this action is the enforce- 
ment of a lien which could not have been obtained in probate pro- 
a The action was, therefore, rightly brought in chancery. 
Baldwin v. Tuttle, 23 lowa, 66; McCrary v. Deming, 38 Id., 527 
MeN an Malvin, 56 J/d., 362. 

V ‘lt is insisted that the evidence fails to show an assignment of 
the claim to plaintiff, and that he 1s not, therefore, the real party in 
interest ; but th abstract before us shows that the due assignment 

of the elaim to pla ntiff is admitted. 
50 VI. The plaintiff's grant claimed title to these lands under 
a grant of Congress made in 1856 to the Dubuque & Pacific 
Railroad Company ; defendant acquired title thereto under a grant by 
Congress made in 1846 and confirmed and extended by a joint 
resolution of Congress of March 2, 1861. This caieied eels “cd 
the grant as to all lands above the Raccoon orks which were held 
by ! purchas rs unde r the SLace. Thes Lute conveyed the 
land to defendant's grantors in 1858. Now, it is plain that, upon 
the passage and approval of the joint resolution, the title of the land 
passed from the Federal Government to the grant of the State 
The State had conveyed the land, though at the time it held no 
title; but the joint resolution, if it did not directly vest the title 1 
the State’s grantee did vest it in the State, and that title inured to 
the warn it OF th gorantee, who thereby became clothed wit th the 
title. af Foe. Des Moines Co., 5 Wall., 681, 687. The lands 
1 sect yn are above tl Raccoon Iorks and are covered by the 
legislation and conveyance referred to above. ‘The act of Congress 
of July 12, 1862, extending the grant of 1846 to all feta sec- 
tions of old numbers within five miles of the Des Moines river. 
above Raccoon Forks, does not apply to or affect the lands 
controversy, for thre V had alr aay been confirmed to the State and 
its grantees by the joint resoluti f March 2.1861. Wediseover that 
the title fully vested in di haianaiee vrantors March 2, 1861. Underthe 
laws of the State then in force (Revision, sec. 710) all property was 
taxable, except such as was exempt by revision, sec. 711, whicli pro- 
vides (ps that Government lands entered located or 
5] lands purchased from the State shall not be taxed for the 
year in which the entry, location, or purchase is made. The 
terms “enter” and “locate,” when applied to the acquisition of 
lands from the Government have a fixed and certain meaning, and 
cannot be applied to the grants of land by a congressional act. 
Lands are “entered” when purchased at the Government Land 
Oftice and “located” when “scrip ’ or other instruments calling 


for + sean | quantities of land ar 
then said to be ‘ 

It is familiar rule that eo 
character of the one under whic 
senti and pass the title without c 


; 
‘ 


which ¢ 
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‘located ” 


e used in the purchase of the lands, 
under these instruments. 

ngressional grants of lands of the 
h defendants claim operate in pre- 
onveyances or other assurance. It 
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sometimes 18s necessary to setiect or otherwise udesignat Ant lands 
which are conveyed by the grant, but that was not necessarv in the 
euse of the grant Ith question. lt Cannot oe said that the lands of 


defendants were “entered” or “located.” They were. in fact. con- 
veyed by a congressional grant. It is el uv that the provision 
above quoted excepting lands from taxation does not apply to these 
lands as having been “entered” or “ located.” The lands were 


not purchased from the State in 1861, bu 1SoS, and the legislation 
and patent of the State conveyed the State’s interest in the land, and 
the Interest afterwards acquired by the State inured to the purchase 
and his title, by relation, ran back to the grant by the State See 
Wolcott v. Des Moines Co., supra ‘he lands, then, cannot be ex- 
emnpt Trom taxation as having been purchased from the State in 


1S6] We reach the verv satisfacto) nelusion that the lands 


were Stub} CL to taxation ror rhe year LS] We 1) ive there- 


(‘o. 2? lowa. 1351: Litehheld County of Hamilton. 40 J/d.. 66 


I 
; | 4 ‘trarLear é2° p ee) 
Goodnow v. Strvker, 62 J/d., 221. 


Vil. Counsel for defendant. in support of the position that, 
under section 711 of the revision, the lands in question were exempt 
from taxation for the vear 1851. elites techhield v. County of Web- 
ster, 101 U.S..703, which construes that section and holds that unde 
if inds are not taxable until Lt) ‘ ear atte L DUALeNL ¢ uld 
be demanded for them Chis decisio : sed upon a mistaken 


view of the purport and effect of the decisions of this court in Me- 
(sregor & M. R. R. Co. v. Brown. 39 Iowa, 655: Iowa Falls & S. C 


jeaman, Jd... 563 


. a 3 ‘ ‘ " ‘ 4 } j «y rey } 
lowa Falls A ». 4 Lt LO Woodbur ~O0., 0d Id., EUS. hese (iC- 
Jsions hold that land nired throug! " . | orant 
CISIONS Hold that lands acquired throug i. congressional grant to 

i 
‘4 . ] ] " sa ’ . ; Rat | ‘| 
le State and oY a grant ol the State becom ixabie When the con 
. ' ; 
nS Of thre yrahnts are pertorme I 1 otner words, when the 
; 
i | ;\ bye ) >"? * } t | " yy f } rT? ’ ry) ; | 
a> iit { Cl waht Litt \ iit a 8 LTILe se " iit pel ODitbdliicet ) 
itt ™ — 
ti nditions of the grant, and that the patent for the lands issued 
a TT , | | 
hy the Governor of the state is evidence Liat the lan ls were at the 
4 ' +} ’ ;% | " ts » } 7% } ’ . } . 2 
time of the issuance thereof so “ earned [hese cases do not hold 


’ } , ° 7 ° _ 
that lands are not taxable until patents ar issued therefor. When 
pacents are spoken of 1b these decisions econvevances irom the State 

° ] . (| : y* »<¢ ry) “y? ‘ \ P pyirort "i , , >? . | 7) toad &tat 
OV thie r~overnor are meant AS a matter or tact. tiie nited Staves 
) 5 ] } t + 


nas never patented iands to the State under the Des Moines river 
grants. ‘Therefore the word “ pateit,” when used by this court and 
the United States Supreme Court in connection with these lands, 
must be understood to refer to conveyances made by the State. 
The doctrineof this court is that lands held under the con- 
a3 eressional and State grants. as are the lands involved in this 
action, are taxab| 1 earl d unde r the conditions oO] the 
erant, of which patents issued by the Governor of the State are evi- 
dence As We have see, the lan is ith Yj lie@stioh were conveyed by 
the State in 1858 to defendant's grantor hey were theretore tax- 


e when 


: : 1 ’ : ‘ " : 

able for subsequent vears. Doubtless the Supreme Court of the 

['nited States was misled by the last sentence in the opinion of this 
5—669 
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eourt in McGregor, ete., R. Co. v. Brown, supra, which, it must be 


admitted, is not an accurate expression of the effect of the statute 
gee ; — ee . 

and our prior decisions, if the word patented is to be understood 

as relerring to a conveyance by the United States. he sentence Is 


: ‘ 
in these words: ‘Gove rnment lands are not taxable untl ils a vear att 


they are patented ;” citing Rev., 1860, see. 711. ‘The statute cited 
declares that lands are not taxable until the next year after they are 
‘entered ” or “located” or “purchased from” the State. Lands 

entered” and “ Laiiiail “ nay be and often are taxed before pat- 
ents are issued, which are sometimes delaved for many months. It 
is plain that the word “ patented " is used In the quotation Just pre- 
sented with reference to conveyance b\ the State, and not to patents 
by the United States. The decision of the United States Supreme 


(ourt interpreting the statute of this state In question is clearly 
. . . : ’ } . , ; o . 
Incorrect Hira bil connict WIth Driol gdecislons ol] Lflis COUTPL. Wi Cali- 


] ] | » off ] : ~- : } 
not. of course, be expected to fellow it and overrule ou prior decis- 


Ions It isa rule nowhere disputed that the decisions of the su- 
preme court of a State interpreting a statute of such a State must 
: eo yy } ’ ' } } ; , 
pe wopowed DOV Live Kederal Courts 
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Gro. W. WELLEs eé¢ al., App'l’ts. 


Appeal from Webster circuit court. 
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li) th) Ss caus tlre COUT peing Tuily L\davised 1n the premises, Ds. 

} > —— + <? — TT ' ] ’ TT rr . \ > F — " : 
boner Wil “"itte Nn Opinion afhirming the judgment of the circuit COUTT o) 


7 
[t is therefore considered 


yy th court that the judgment of, j), 
court below be. and it is he reb) _ afhiirmed : and thata writ of ane 
reds do Iss accord! nely. 


. : ] , . ‘% »7 > | ] 
It is fur ther considered by the court that the appellants pay the 
. | + >» . +> | - . ss > an 4 . 
|, taxed at $18.75, and that execution issue there- 


I, G. B. Pray, clerk of the supreme court of Iowa, do hereby 
certify that the foregoing is a full, true, and complete copy of the 
final judgment entry _ said court in the above-entitled cause, as 
full, true, and complete as the same remains on file and of record in 
my office. 

In te mony whereof I have hereunto subse ribed my name and 
athxed ee seal of said court this 13th ri of Sept., A A. D. 1887. 

[Seal of the Supreme Court of lowa.] 


G. B. PRAY, Clerk 
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Supple Hité ntal bi eree or Ce rtifieate. 


EDWARD K. Goopnow, Appellee, 


ss, Executor, ete., Woorsey Wertues, A. K. 
Bb. WELLEs, Jr., Appellant 


GEORGE W. WeELLI 
WELLES. and Wit! 


| ’ ’ . . 
And now, on the application of said a it is certified | 
‘ } ’ . « ’ 
the court her . and ordered to be m: ; part of the record nere in, 
. - ae } aa 
that by the answer of the defendants and in defendants’ assignment 


of errors and on the hearing in said cause the defendant claimed 
immunity from the entire demand and claim of plaintiff o1 
ground that, as they claimed, the same demand and claim had 
adjudicated against plaintiff’s assignor, the Dubuque and Sioux 
City R. R. Company, by the Supreme Court of the United States. 
fil the October teriy thereof. \ ). 18/2. in Lune case of the lowa 
Hlomestead ey a vs. The Des Moines Navigation & Railroad 
Company and others, Including William B. Welles, Sr., who subse- 
quently to said adjudication, conveyed the lands on which the taxes 
in question were paid to the defendants, Woolsey Welles, A. W. 
Welles, and Wilfiam B. Welles, Jr., and who still subsequently died, 
leaving a will whereby he constituted the defendant, George W. 
Welles, his executor, and that our decision herein was and is against 
the immunity so claimed by said di — 

And it is further certified and rdered LO be made part of the 


l 
hee} 1} 


record herein that the defendant. Ge orge ~ Welles, by his answer 
and on the ne aring of said ¢ ) ned imm! Inity from the entire 
claim and demand, cg , as was or ual and alleged, the alleged 


cause of action not having accrued within six years preceding 
ov the commencement of this action was barred by the Statute 
limitations of the State of New York, and that, to deter- 
mine whether or not the decision O] the Si upre! ne Court of the Un ited 
Stutes in the case of Samuel G. Wolcott vs. the Des Moines Navigs- 
tion & Railroad Company, reported in 5 Howard, 681, was a final 
determination of the question of title therein decided in order to 
determine when the plaintiff’s cause of action accrued, and that our 
decision herein was and is that said decision was not a final deter- 
mination of said question, and was and Is against the immunity so 
claimed because of said decision that said determination was not 
final. | 
And it is further certified and ordered LO be made part of the 
record herein that $3,096.55 of the amount herein found and ad- 
judged to be due the plaintiff was so found and adjudged as 
and for that amount paid by plaintiff’s assignor as and for taxes 
for the year 1861 on the lands in the petition described ; that said 
lands are part of the so-called “ Des Moines river lands,” granted by 
the United States to the State ef lowa by act of Congress of August 
8, 1846, entitled “An act granting certain lands to the Territory of 
[owa to aid in the improvement of the navigation of the Des Moines 
river, in said Territory,” the joint resolution of Congress of March 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1I==G. 


EDWIN C. LITCHFIELD, ADMINISTRATOR OF GRACE H. 
LITCHFIELD, DECEASED, PLAINTIFF IN ERROR, 


US 


GEORGE CRANE. ADMINISTRATOR OF. EDWARD K. 
GOODNOW,. DECEASED. 


ERROR TO THE SUPREME COURT OF THE STATE OF IOWA. 
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EDWIN C. LITCHFIELD, ADMINISTRATOR OF 
LITCHFIELD, DECEASED, PLAINTIFF IN ERROR, 


GEORGE CRANE, ADMINISTRATOR OF 
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(on the 17th day of November. 

(pl'tt below) filed in the office of 

court ol lowa al abstract the record, 


ures following, to wit: 
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Supreme Court lowa. December Term 
In Equity. 
EDWAI K. GoopnNow vs. GRACI 
Appeal from the Webster count 
George Crane, for appellant; C. H. Gat 
On the 5th of August, 1876, plaintiff fil 


Webster county, 
id du 


lward Kk. Goodnow., 
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GEORGE (¢ 


d his petition 
stating his @; 


RANE, ADM'R, &¢. 


the def’t in error 
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the clerk of the supreme 
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11 s follows: 


cLION a 


plaintiff herein, 
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re spect : 


fully represents unto this court that the lowa Homestead Company 
Is a corporation —* rganized and existing under and by virtue of 
the laws of the Stats f lowa; that on or about the year A. D. LS65, 
thr Sad homestead company received irom thie Du ibugq ue W Sioux 
City Railroad Company, a corporation also existing am rand by 
Virtue ot Live laws ot lowa., il deed, d iy ened, executed, and dt- 
livered by said re company, p ring to convey in fee- 
Z LTV) poi absolute to the said homestead in) |} the following- 
described real estate that 1s to 
he west half of northeast quarter, s ist quarter and west 
half of section 19, township S9, range 27: south halfsection J,town- 
ship 87, range 20;-all of section - township 88, range 20; north- 
west quarter of northwest quarter of section >, townsh ip 58, range 28 ; 
east half section 5, all of section "7 west half section 15, lownenE 
$8, range 27, all in Webster county, lowa copy of which deed, 
marked I:xhibit A, 1s hereto annexed and de part of this peti- 
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the United States, in a suit therein pending 
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cided finally that said company was: n 
ever had any right or title thereto, sin 

has hot claime d to be the owner of said 
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Moines NAVIGATION AND RAILROAD Co. ef al. 


( oT. 16. LSOS. 


ie defendants, Crouse, Mc Der- 
(otter, Dy their attorney. (5 Parsons. and file il 
. ’ ’ . . . . . . ’ 
issolve the injunction, which, coming on to be 
: ' od > *F ° 
irt being fullv advised in the premises, sald motion 
, 7 a ] . . ] . y 1. 
nem. Whereupon this cause 1s ordered transferred 


i] er " ] ; . . " ] } - ° 
irt of the United States as to other defendants. 


Oct. 13. 1S6S. 


Ta ey meee oe tehfield and Strvker cam 

Lif aerendants Litehheld and Stryker come and 
; ——. ne bodaris » oF : Coe : 

$s, DONG id petition tor the transier ol this cause to 


ff lowa under 
f the United States, and. the court being 


r Ene I nited States Io! the district 


‘} ah ) 
id athdavits and petition are sufficient under sal 
; . } | - — 
d being approved by the court, 1t 1s ordered that 
the said defendants, be transferred to said circuit 


, 
a7 4 . . . , .% j = } ie . 
gd States Io! the district Oo! lowa. ana the clerk is 
the proper papers for said transfer. 


ise make the above entry in this cause. and the 


! 
as to other defendants the cause is continued by 
GRANT. 
kor Plaintit?. 


iginal notice ,acceplance of service, order of Dillon, 
‘LION, and acceptance of S<¢ rvice thereof were 
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read in evidence bv plaintiff; also the affidavit of James Grant as to 
the truth of the matters contained in the petition or bill of compla 
—_ ° : . a7 . .* - 
said homestead suit. which was in the words fol 


STATE OF Iowa, NS iy 


, 


District ¢ 


Tue lowa Homesteap Company 


THe Des Moines NAVIGATION & R. R. Co 


“The petition of the lowa Homestead ¢ ompany shi 
“That said company is a corporation dul y th 
and a citizen of the State of lowa for the purpose of buying 
and selling lands in said State; that said plaintiff, bi | 
purchase bearing date the 12th of November, 1863, acquired by 


und through the Dubuque & Sioux City Railroad Company all 
the rightof said company,the Dubuque & Pacific Railroad Company, 
and the State of lowa to about fifty thousand acres of land lying on 


the east side of the Des Moines river in Webster and Humboldt 


: , 7 <* . rs > \ , . 7 Y § ’ : ; vy : ’ ” ‘7 
COUDLICS, lowa, being th odd sections Of land within the iimlts ol 


the Dubuque & Pacific railroad grant of 1856 and the Des Moines 
river grant of 1846.” 

[It is admitted that the above-described fifty thousand acres of land 
include and embrace all the lands mentioned and described in the 
petition of the said E. K. Goodnow in the suit now before this 

court. 


> ees Se ——— a ee ' - 
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Litie to aimost twenty thousand acres of tand.,. in odd sections, 


within said grants In Webster and Hamilton counties, west of said 


Des Moines river. a list of which is hereto annexed and made part of 
: " ; . ’ __. " 4 ’ . ‘ tal 
this bill. Of these lands the fifty thousand acres lying east of the Des 


Moines river and claimed by the Des Moines Navigation & Railroad 
Company, a corporation created by the laws of Iowa, and Its assigns, 
and some title or claim to twenty thousand a land on the west 
side of the river 1S, or has been, mad by the Des Moines Valley 
Railroad Company, a corporation created by and a citizen of the 
State of lowa. * * * 
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and interest thereon ; and that said Des Moines Valley Rail- 
road Company be decreed to release to the plaintiff all claims 
to thi indemnity lands t apart Lo the plaintiff, and tor such 
other relief as the nature of the plaintiff’s case may require. 
GRANT & SMITH, 
Attorneys for Plaintiff. 
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answer of fendant, Wm. B. Wells, to 
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title of the complainant to the lands claimed by these 
and by the Des Moines Navigation and Railroad Company ai 
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is made part hereof, until the 
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dthatall of said lands in ques- 
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of the State of lowa, or of said 
d on the di mand of the State. 
were certified and approved to 


ilroad grant of May 15, 1856, as 
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ymmissioner of the General Land Office. do 
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pages 1 to 4, inclusive, is a true 
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maki erant of land to the 
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State whether or not from the years 1859 to 1866, both 


Webste r county. 10S ommeers or agents charged with the 


its revenues. claimed that the taxes were due and pay- 
er claimants of the lands In contro- 
it for any of the years named, or 


Webster county 
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EDWIN C. LITCHFIELD, ADMINISTRATOR, &C., VS. 


cy nerally ac jure sced with the avents aud ofhicers of the United States 
and the State of lowa in considering and treating the said lands as 
having passed to said State under the railroad grant of May 15, 1856, 
and the certificates issued to the State under that grab n April, 


L865. Aecordingly, the claimants under said last-named grant, 
aiver the issuance of such certificat S in the year ISOS, COT need 
to claim ownership to said lands and to pay the taxes on the lands 
controversy, Which the treasurer of said county received, knowing 
the same to have been paid under said railroad grant. From the . 
time of the decision in the ease of Litchfield vs. Th e Dubuque & 
Pacific R. R. Co. until the time of thie decision in Woleott vs. The D. 
N. & R. BR. Co. the complainant and other claimants under the river 
rant a I not understand that t! COUNLV O| \\ OSLO] ela Imed that 
inv of tl nds in controversy were subiect to taxa on prior to thei 
certification under the railroad grant in April, 1863, but, on the con- 


trary, unue rstood that the COUDLY did not so claim, and di iWing all 

of the period aforesaid the United States by Its land « 

state of lowa and the county ol \W { hate r and thie sede mants nae r 

the railroad grant of 1856 all claimed that the title passed to the 

stat ONLY by the certificate of Apri, LS6S. 

ate whether or not complainant, after said decision in the 

case of W oleott vs, The 1). N. W R RoC . made anv etiort to settle 
‘ebster county for the taxes in controversy or any of the 


same: if so. state whether or not such effort was made at 
- ' . } : } 
1 lifferent times. and all that was ae and done at each time 


) , 
ith respect thereto; what tenders or offers, if any, were 
made by or forcomplainant; what proposition or offers, if any, were 
made by the county, and with what result. State fully. 

A. In 1867, after the Wolcott decision, in behalf of Litchfield 
and other owners, I offered to pay the county all the taxes claimed 
to be delinquent from the year 1859 to 1866, inclusive, without any 
interest or penalty thereon,such payment to be in full for the amount 
claimediby the county. Weclaimed the taxes to be illegal, and out 


} 


offer was made by way of com fete se to remove the cloud by 


. 1 a : ry . i* 
reason of the taxes being on the books of the county. This offer 
the county rejected. In the spring or summer of 1868 I offered to 


pay the: taxes of 1862, 1863, 1864, 1865, and 1866, with interest at 
six per cent., which the county rejected, except on condition that the 
taxes of 1859, 1860, and 1861 should also be at the same time. 
At other times, in 1869 and subsequently, other offers were made to 
the county fri h a view of compromise, all of which were rejected. 
In October, 1870, the board of s super, aoa passed a resolution author- 
izing omy treasurer to re celve the Laxes, except State taxes of LSoY, 
i860, and 1861, assessed and unpaid, with ten per cent. interest 
yearly, upon the terms stated in the resolution, a — of which is 
marked No. 14 of documents in proof, but leaving the taxes of 1862, 
1863, 1864, and 1865 to be paid with the penalty Bemncit as claimed 
by the oe . These were the only terms upon which the county) 
at that'time would receive payment. In April, 1872, an effort was 
wailn mee toward a settlement or compromise, and at that time 
the board of supervisors passed a resolution authorizing the treas- 


ee 
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urer to receive the taxes of 1859. 1860. 1S61. and 
cent. interest 


? j ’ t 
: and the taxes of ISb6o5, | 


py r cent. lhterest, Upon Lie terms suited 1n the resolution, a COpy I 


= . ol ] ~ , | : _ . : ; , 
which 1s marked No. 15 of documents in proof, and expressly re- 
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fused to accept payment on an ther terms. Subsequently the 
| a ‘ ; . 
Lime of] payvinent named it resolution was extended to 
ss.) 7 oes ’ , * 
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: 
’ 
requested me to coms aoa Within LWo.or tore WeCAS 
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vears named, And Atal OHered LO pay tie San Dut | Lreasurel 
= , ’ “ , } r ) 1 ’ ' 
then declined to accept the payment of the taxes of 1862, 1565, 1564, 
_- ./? . : ‘ ’ : " 
ISGO, and LSOb, except upon COnad Ol that snouid [oO pav tne 
,° - . ‘ ’ 4% yy : . ’ : : 
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i7 denied we were unable to maintain prosecuti 


the courts. I think the a . covered by the 1 
committed on the lands in co rsy would amou 
and the damage at a low estimate, In my opinion, 
trespass and waste would amount to at least $90,001 
company sold large port ' 
again sold large portions of them. During thei 
ship large quantities of timber w removed from t 
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road construction PUPPoses, such as ties and brids 


) 
during such claim of ownership and until after the 
we were unable to maintain any suit against them. 


Q. Do you know or can you set forth any matter or thing which 
ue in this cause, 


may be a benefit or advantage to the parties at iss 


LS64, 1865, a 


Cc. 2) 


ISG2. with six per 
nd LSOb. with ten 
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their orantees 
Lc lands for rail- 
ve material, and 
Woleott decision 


ATOR, 


. 
. 


~— 
j 
ne 
i. 
“ 
— 
wt 


ATOR, &C. 


¥ 
* 


eee 
, 

| ml 
J 
— 
ia 
—— 
a 
“ 


' 
i 


A 


ANE, 


GEORGE CR 


, 
reciali 


f vr 


lil 


’ 
s¢ 


y 
‘orks, 


iccoon a 


+ 
\<« 


alll 


HFIELD, 


\DM 


‘GentT.: I transmit herewith thre 
} } * . . 
Manas Il} your qaistrict mnuring LO the 


“ List No. 33. 6-mile limits of th 
City railroad. contall 
* List No. 34. 15-muile limits of same 


15-mile limits of the lo 
railre vad — laa 


- 
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“Total ueres aiid iligliie Od ; 


“ You will please acknowledge the 


poses under the act of the 15th May 
state by the Secretary of the Interior 


“ Very respectfully, your obedient servant, 


INISTRATOR, &C., VS. 


giving the name of the purchaser or locator and the number and 
date of the conflicting entry or location. 
‘As all the vacant lands within the six mile limits in the odd- 
numbered sections will fall to the State, you will report all such 
tracts as may have been omitted in the list of lands within said liraits. 
“In making your examination great care must be observed in 
order that your report may embrace all the interferences and omis- 
~ s and serv is a correct basis for the fin i adjustment of the 
OPraullt ~— 
You will return the lists with your report to this offie 
“Very respectfully, your ob’d’t serv’t, 
‘J.-M. EDMUNDS, 
“(om LIssione ge 
-egister and receiver, Fort Dodge, Iowa 
S | GENERAL LAND Orricr, June 12, 1862 
s In reply to your letter of the 2d inst., | have to inform you 
th; the lands to which vou refer as having been approve d to the 
State lowa under the Sth section of the act of September 4, 1541, 
and which approval was rescinded for conflicting with the grant of 
| 
S46, for the improvement of the Des Moines river were not in- 
cluded in the railroad lists which were transmitted, for the reason 
that the State stil] claims those | inds under the act of 1841, thi 
conflicting claim under the act of 1846 having been abnegated by 
the decision of the Supreme Court of the United States at its De- 
ecember term, 1859. Therefore the tracts in question will = 
2S r n their present condition and be withheld from sal 
r disposition until you are otherwise instructed by 
this 
\ respectiu your obedient servant, 
| “J. M. EDMUNDS, 
“(no magsione 
register of the | | othee, Fort Dodge, lowa 
GENERAL LAND Orricer, Apri 18, 1865. 
e Ri (ISLE! ind rece ive} ort Doda lowa. 


e certified transcript lists of 
State of Jowa for railroad pur- 


- LSO6. and approved LO said 
mn the 7th inst., viz: 


f i 


Dubuque & Sioux 
‘a 
road - aotm a 


wa Central Air Line 


56,473.32 


§ t).t) ad 


21. 061.9] 


15.470.96 


—_—_—— = — a ee ee ee ee ee 


91 006.19 


receipt of said lists. 


M. EDMUNDS, 


*Conimissvoner. 


J. 
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“GENTLEMEN: The location of 1 
mn W. 99.769, by Hannah Riley 
urried into patent in the t 
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ilroad, and thi right thereto | 
hat the land was not hable to s 
he limits of the errant tor tl 
river. This object 
9 for the rive! lr} provel 
sequently the refusa m 
rf clarations for lands thy 
Respectfully, your | 
Register and receiver, | t DD 
11] (TEN 
Recister land office, Fort Dods 
Sir: Your letter of the 27 
rety) rks in reference to thre rivel 
that said list was intended to i 
tions and parts Ol sections 1n } 
ind which has not been sold o1 
SELites 
Phe railroad errant Sot 
bered sections within the limits 
the river grant 
The lands in the odd riv 
0 IS46 wl h) re now int 
sales and erants of swamp 
Dror to embrace ln he new - 
thie bith LO Lhnem Was Co 
‘Of the last-mentioned : 
rr Verv rt Sper tful \, yo r’ 
he 12] * GENERAI 
“ Register and receiver, Fo 
“GENTLEMEN: Your letter of th 
enclosed warrants No. 6530 and : 
1855, and additional proof in tl 
Hart. and Jonas Peterson. Mr. 4 
sec. 9. T. 87 N., R. 27 W., and M 
101.456 on the N. W. fr. 4, see. 7, t 
day approved and filed for patent 
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“ Mr. Hart’s location of Wt. No 


W. 4,8. W. }, sec. 21, t’p 
cannot, be patented until the 
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in LAND Orricr, Oct. 6, 18653. 
’ , ‘yey ry” ’ 
\ War. =e Ue Oe. | Si) R. Ss. 
} } } ah } 
is veeh approved and Wil | 
i (21: 40 — Ri 
LS Piiiic. he land Lius Lj)- 
{f the Dubuque & Sioux City 
en contested on the ground 
> l. ’ ' ' + 7. ‘ 
ment, the same ermMe WIthnin 
, 
iprovement of the Des Moines 
} ’ . 1; - 4s} oe we 4 
aeemead Vaila, as til rani 
} } } 
extend to LOIS land COol- 
i 
vrister to a w ¢ mants to 
i yas err iit Att 
‘OMUNDS 
. Mc. EDMUNDS 
sy ane 
| 
iow 
% : sc 
ND OFFI \ 6, L565 
, 
3 received, and note vour 
»% ] ’ is , ; Traece + ts 
Lmnadd «Ihh TeDtLy\ cs CLIULLY SLAL 
' 4 . = ie 
Or tne oaad-! ‘rea sec- 
thin the limits of the grant, 
’ ’ ‘ ; 4 ° . 
‘Vist (LIS })Os (i OT a | nited 
> F 
course, covers tne oaad-hnull 
, , , s = 
oad gral d inside ol 
} ' : 
: rtihed to the State under act 
+ ?. 4 ] 7 | : « 
OV tne rahnroad gral Ana DY 
th ay ti Fh [ - Li ut’ 1 
; | ; ; 
ict oO] Lavo 1 i ‘ .? 
; * ’ | reso! | i>) 4 Pelle 
‘ j ’ » ry he iff : 
rads il VV | , ‘i ; , 4 ; _ 
nL Se ¥rvant, 
. M. EDMUNDS, 
a Ssfsice 
dé ‘ 
LAND Orrice, Me 29 1864. 
Dodge, lowa. 
>. 
3 . hy } — —. +) 
i] Lnst. iis peel recelVvVeu Wi il 
i 101 456, 160 if a Leh Act OT 
4 aaa 
‘ ~~ *) elias Nie rr’. l_uelus \\ 
reer’s entry of the E N. EB. 3, 
: , , ) . , 
eu rson® location ol Wt. No 
, . » © } : be oan 
» SS N., R. 28 W., have been this 
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Ho30 on the W : 


‘ } 
29. LiSO beel 
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a part of which has heretofore 
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of N. W. 
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approve 
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EDWIN C. LITCHFIELD, ADMINISTRATOR, &C., V5. 


} approved to the State for railroad purposes, shall be released 
the Governor. ‘The Governor was notified of the decision of this 


| ‘> 7 


office in Hart’s case by letter of the 3d ult. In reply the register of 


} 


Stal lan | office says the Governor is not now authorized LO exe- 
such a release, but undoubtedly will be by the action of the 
lands which have been 


’ . . . ’ , 
. ' fey " : ; “y ' cy : ’ or ol 
Situs? now 1h Session, and aaads that al 
i 
i 


I Approve | to the State will thereupon be relinquished. 
ver this is done the patents will immediately issue to the 
Respectfully, JOS. S. WILSON, 
| “* Acting Commiassvoner.” 
f i f iL Jou ‘nal OO} Roard of Supe rl IsOrs of lV beste r ( ounty. 
‘* NOVEMBER 11, 18653. 
| Lie Inatter or re mitting the taxes heretofore assessed on the 
rand railroad lands in this county, the committee appointed to 
ives the subject made a verbal report in detail, which report 
iccepted and the committee discharged, when the following 
resolution was passed 
Ri solved, That. in the opinion of this board. if is deemed 
1MeX pr dient to remit any taxes heretofore assessed or collected 
any of the river, company, or railroad land grants situated in 
county, the title to all or at least a part of said lands being un- 
d, in our opinion.” 


“ OcToBerR 19, 1870. 


ae . ee oo ae soinal raecalntinn wae led lad las 
(Jn Motion, the orig lpbal resolution was amended ant adopter iis 


The treasurer of Webster county is hereby authorized to receive 
ten per cent. interest per annum, of the delin- 


quent tax for the years 1859, 1860. and 1861 now charged on the 


-books on the odd sections along the Des Moines river known as 
r lands, provided said taxes shall be discharged within a reason- 


leneth of time from the passage of this re solution, except as to 
the parties paying Lhne same walve all 


5 mn, 
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ims for redress or action against the county at any time and all 
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EES TY > 4) re ee is well 7 ine Te 
rmaiities or the levy ol any ol sald tax. 


“ APRIL 6, 1872. 
“Mr. Beecher then moved the following resolution, to wit: 


“ Resolved, That the treasurer of Webster county, lowa, be, and 


S he re by. autho ‘ized to recelve the taxes and LO cancel all de- 


juent taxes standing upon the tax-book of Webster county, lowa, 
inst the real estate and personal property of said county for the 


s 1858, 1859, 1860, 1861, and 1862, and give receipts in full upon 
hall be equal to the original amount 


bs ae .s 


ix, due upon said lands for said years, together with interest 


tl te of six per cent. per annum from the date said 
first became due to the date of payment, and that the treasurer 


ind he is hereby, authorized to receive the taxes and cancel all 
quent taxes standing upon the tax-books of Webster county, 


lowa, against the real and ] 
2 the vears 1863. 1864. 1865, ] 


and give receipts in full th 


Suin as shall be equal to the original 
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land for said years, together with 
per cent. per annum from the dat 
date of payment: 

“ Provided, however, 


= the above resolution are understood 
the terms thereof al Tres to walv 
legality of the assessment and 
of the same: And provided furthe 
tion be complied with and taxes | 
the date of the passag of this ress 
“Tt is also agreed that any pers 
pay and clear up all the delingu 
a Mr. Crandall moved to ami I 
The yeas and nays being called 
Crandall; nays, brown, Beecher, 
“Mr. Pratt moved to amend Dj 
" inserting ninety days. Adopted. 
“The original motion as amend 
16] 
i “ Mr. Beecher offered the followin 
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re Resolved, That the resolution 
passed ful the April sessIon. IS/? rs 


it 


quent taxes be extended to April 1, 


17 | 7 The following preambl 
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“ Whereas the south west 


and lots five (5) and Sx f) 


es) 
f)>.> 


No. eighty-seven (87) north, of rang 
the 5th P. M., lowa, was, on the first day 


tered in the United States 
to Elias A. Scott by patent dat 


“ Whereas the said land has been a 


certain taxes have been levied up 
the same: Therefore 

“Tt is ordered that the 
directed to mark upon the | 


>, Se 


this tax as per order of the boa 
said lands are hereby released.” 
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“WM. M \ Governor. 
SEAL] “JAMES WRIGHT, Secretary of State, 
“JOHN A. ELLIOTT, Audito 


“W. H. HOLMES, Treasurer 


“ DEPARTMENT OF THE INTERIOR, Jlay 22, 1866. 
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ein LKdTUSLUOICNHE as Dereln stated Is herebdy approved, 


iv’ l 
‘SAS. HARLAN, Secretary.” 
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rng. 27, and Is claimed by the Ves M s Navigation Improvement 
(‘o.. is above the Raccoon Forks, and if improperly certified to the 
’ | Hy } + ' : al a in } 5 al 
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. " = , | .’ 
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error, vs. Des Moines Navigation and Railroad Company, be argued 
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17 December. 1866. - 


Tne Des Mornes NAVIGATION AND RAILROAD Com- 
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9] Supreme Court of the United States. December Term, 1866. 
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AGREED RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TEKM, immer. 


No. 670. 


EDWARD H. LITCHFIELD, EXECUTOR OF EDWIN (C, 
LITCHFIELD, DECEASED, PLAINTIFF IN’ ERROR, 


Us. 


GEORGE CRANE. ADMINISTRATOR OF EDWARD K. 
GOODNOW, DECEASED. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF IOWA; 


RECORD FILED SEPTEMBER 29, 1886.—AGREED RECORD 
FILED OCTOBER 5, 1887. 
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ror idsbe, pald January ZU, LOod4, &1 202.4 
tT) >) oF : ’ 
6. Plaintiff further say th 3s so assessed and levied 
, , } ; , , } 7. 
> | lands vecame, and wel | bind ; nereon 
; 
i Sald county, W! n Said $s superio int 
! ns OTF 1TNCUnIvVI ~ 
rr 1? : ; : * * . © * 
i i i PUT cine ~ - ‘ =Sess ' | 
‘ ~ | at, ’ ~ _ j : 
‘ = : ~ ~ _ i 
= ~; ‘ = i ‘4 ‘. ix 
: ‘ 
— ~ 
\ ~ 
~*~ ~ mm = 
Acs ~ < 
~ . ~ ~ ~ ~ 
“ ~ + ~ — 
ys > 
~ ~ i ~, 
~ ~ [ ~ ;" 
lO. P tiff fur said Du! 
, : + i? . ] : ’Y a ’ ‘ _ : s . 
LX ‘ Y hal ] I = nsslicne rans qa ana 
’ . ‘ 
set over to the said plainti! . t, tit nd m tor 
& , > ‘ ‘ j 
~ i taxes and the rigiit to ! ~ e Tirol 
— 
! ’ ; Bani “) oy ' ’ cur | ' : * > _ ; 2 4 ‘4 1? 
‘ s Va ‘ A i mCcoDpy t i i > ——_ ' i aa nm ‘ 4 i i? 
} . hs oa , 
ret attacned and made part = | Ot) 
; 
, : 17 a ] ; -_ ” j ] . 7 
Par. 11. Wherefore plaintiff asks Fmense. against the det 
t ’ ' } } nel i : ’ ih } ’ t ’ ri t 
e Sul Or SIX LONOUSANdG ado irs Cs “Wiig COSUS O11 SUTL, | i 
' ’ , , _ ’ 
Saipe ve 1 mea special iten I is above des ed. ana 
: 

} +] . j i +] . + . . ‘ . } : 
~ rouner and IUPruooer Fe ‘ ises as CaluItLyY aha Lood 
~ i ; nce tT] ny require and 1) ~ ’ ’ : =f erry) rYrVePT 

. 7 
EXHIBIT “.B 
‘1 ° : ryyy } 
Ch Ss agreement witnesseth Ll { siaeratiol 1 tne covi 
’ ’ 
nts and agreements hereinatte ned, and to be Kept 
— formed by Edward K. ¢ > of ti nd 
he Bet ana Deriorines + PuUuWiil is ' Odnow, ‘fi t ‘ \ i] i 
a ‘ . 
State of New York, the Dubuque & Sioux City Railroad Company, a 
corporatiou organized aad EXisting’ undae»r the iaws of the State ol 
ae } . ~~ . —_— , ol . 1 
Wa, nas assigned, transfe! red, con yed, and set over, and Dv these 
. t ’ , 
pre sents does assi¢gu, transter, COLLVe\ ind set over, unto the sald 
. - : . y ° ‘ : 
4 . . . : ‘Y . * . 
KE. K. Goodnow all the right, tith m, or demand, or cause of 
a = m= 
LiOn) either ith 1aW OF eq ull whi Salida Truairoadad Company may 
. > > 
ve against any person, Colnpany oO rporation on account ot o 
reason oT 1ts payment to Webster cou LV, In tue State ol lowa. of 
r . , , * 
taxes assessed or levied bv Sald county upon lands Si uated 


ch said r 
interest or titie, an 
ofaction 1n law or 


id against any person, company 


Rian eee 


EXECUTOR, &C., VS 


H. LITCHFIELD, 


EDWARD 


—a 


or corporation, by virtue of said railroad company) — Ing paid or 
handed over for 1861. LS62, and omc LO sald Webs CcOUnLY the 
taxes assessed or levied by said county upon the jands or any part 
thereof, former! claimed by said ror es 1 company as part of the 
lands granted by ‘ — ss to aid in the construction of its railroad, 
and located within fi ve miles of the r es Moines river, in said county, 
but which were finally adjudged | ie courts to be no part of said 
land grant, and does hereby ce the said Kk. k. Goodnow to 
enforce said claim, demands or right of action by suits in his own 
name. In consideration whereof the said EK. Kk. Goodnow hereby 


| 
| 
i 


; ones : 
agrees to use or exercise reasonable care or dilligence to enforce suid 


claims, demands, or rights of action, and after deducting all costs 
and expenses incurred in so doing, to hold the proceeds or amounts 
collected in trust for the use and benefit of the parties owning the 
same. Signed.by the respective parties hereto. 


-. os. GOODNOW. 
THE DUBUQUE & SIOUX CITY R. R. CO. 


4 
By M. Kk. JESUP, President. 
5 Cn) the 19th day of April, ISSI. defendant fils dd his answer 
to the pe tition, setting up the following defenses: 
1. He admits the p — by the Congress of the United States of 
an act. approved May LSob . wll té h pu irporte «] LO gran { to the State 


lowa lands as and = thie tant 1D the first ee ira ph Ol sald 


petition set forth ; admits the passage of an act of the Legislature of 


the State of decades approved July 14, 1556, purpol ing Bey somry 
6 LO 1 he Dul ul ie & Pac ihe Rallroa d ¢ om pany “il lofs id lands 

in the ‘first Dé iragraph of ine petition described, as and for 
the purpose and upon the condition in the second sen el of the 
petition set forth: admit that in pvt 1S60, said Dul buque W 
Pacific Railroad Company executed to the Dubuque & Sioux City 
Railroad Company a conveyance, a copy of which is attached to the 
petition as Exhibit “A ;:” admits that in - yeal 1873 the Supreme 
Court of the United States, in a suit ther 1 pending for the purpose 
of testing the right and title of the ae Homestead Company, a 


vrantee of said Dubu que & Sioux City Railway Company to said 

lands, decided that neither said homestead company nor its grantor 

was, or at any time had been, the owner thereof or any part of the 

same; admits that this defendant has not paid said Webster county 
\ 


, , ® 
said all ged taxes mn the petition me ntiion@l or an part thereof: 
: , , 5 % , > 
admits that lhe is Ana alwavs i S Dex a non-resident of the State ol 
lowa 
» . , . , 
2. He denies each and every alleg: n said petition contained 
7 2 ’ , 
md eve Vy rer. LHereot |} L nen Ore CXDPOSS!\ id] cue ad. Tul 
> 
ther answerifige. Says 
‘> +) ' ' . ’ _* : . ’ , 
>. Lhat denne the vears from: 1860 to 1S65. both inclusive, ad- 


re made to said lands, the taxes on which are 
in controversy herein, by the Des Moines Navigation & Railroad 
Company apd tS grantees, ch alm pitas th Site under the NC of Con- 
gress of August 8, 1546, known as “The Des Moines River Land 
Grant,” and the Dubuque & Pacific Railraad Company and its 


ee ln 


® 


ellie. 


a 


GEORGE CRANE, ADMINISTRATOR, &C. 2 


grantees claiming the same under the act of Congress of May Ld, 


1856, known as the “ Railroad Grant,’ and that by reason of such 


adverse claims of title thereto the title was withheld by the General 
Government for the purpose of adjusting or determining with re- 
spect tO said conflicting claims, and the certification thereof under 
said lust-mentioned act was suspended until April, 1863, that the 
claim of title to said lands by plaintifl s assignor, and its gorantors, 
therefore, did not have its Inception unt i the last-mentioned date, 
and said lands could hot have become s ubje ct to taxation under said 
last-mentioned act and their certification there Inder, had they been 
held to pass under the gaant ther by made, W herefore deft ndant 
says the payment of the taxes thereon for said years was both vol- 
ntary and ofhicious. 

{. That if any cause of action ever accrued to plaintiff’s assignor, 
the sald Dubuque WN Pacific Railroad ( ompany, against this defend- 
ant for the recovery of any of said taxes or any sum of money on 
uccount thereof, lor any of sald years, Line Same did not accrue at 
any time within five years next preceding the commencement of 
this action, and 1s, therefore, barred by the statute of limitations of 
the State of Lowa. 

That ever since the year 1860 this defendant has been a citizen 
and resident of the State of New York, and if any cause of action 
ever acerued LO plaintiff or his assionor against defendant. for the 

recovery of any of said alleged taxes or any sum of money on, 


7 account thereof, for any of said years, the same did not accrue 
at anv time wit! Mn Six years next i by tle the COULINenCce- 
ment of this action, and is. therefore, barred by the statute of limi- 


tations of the State of New York. 

6 Thi it the title to all of said lands was fully and absolutely in 
the United States until the 2d day of March, 1861, and, therefore, 
could not have been and was not subject to taxation prior to that 
time. 

That said lands did not become subject to taxation under either 
O] well confthiet ting grants or otherwise until after the year LS6S. by 
reason whereof the pretended taxes paid by plaintiff's assignor were 
illegal, and, therefore, are not recoverabie from this defendant. 

That subsequent to the payment by it of the taxes on said 
lands, as in the petition alleged, and before its oo assignment cf 


the alleged cause of action herein to plaintiff, said Dubuque & Sioux 
‘4 h | | , , 7 P 4 +> . ; ’ +f ’ h ’ . } , 
City hallroad Company conveved all of its rig t title, and interest 
° ? ‘ . ? nan , ’ : . i . — ‘ . j . . , 
in said lands by warranty deed, containing among other covenants 
a covenant against Incumbrances to said lowa Homestead Company, 
be * 
. ‘ . , +5 : " . 
whereby it assigned all mght and | m that it then had to or on 
~aher . tyes : 
wccount of said taxes to said | es pany, and plaint 3 
- ISSTL TIC’, = eSLOP Pe i rom ¢ i S2iThie 
*» . > ‘ ° i} 
. Lhat oll the - ily ol ar eee Sos if ook ‘ 1 ; LD 
. . ‘ . * , " 
buque & Sioux City Railroad veved a f s winds 
_ . > > 
O\ ett of venerai Wal nt\ ( ’ uY vyenants, yy Qa 
things, ; wal nst Incumbrances, to the lowa Llomestead ( OMPNV, a 
7 
§ 


corporation created caine ( xisting under and > virtue of the laws of 
the State of lowa: and that. in an action in which the said home- 


stead company was plaintiff and this defendant and others were de- 

fendants, commence ea in the district court in and for the county of 

Webster and: State of lowa, and finally determined in and ‘by the 

Supreme Court of the United States, the said homestead company 

asserted and maintained the right of recovery of this defendant of the 

saine taxes, the recovery of which was sought herein and other taxes, * 
he 


' ee 
6 EDWARD H. LITCHFIELD, EXECUTOR, &¢., VS. | 


the alleged right of recovery of which was based upon the same title 
and state of facts and involved the same questions of fact and law. 
That one of the issues made by the pleadings and determined by the 


proofs in satd action was as to the aetean ff said homestead company 


, ] . . , 
. " , . : | .< 7. etak ’ > ¥ »») . ‘3 ; 
bo recover Sald taxes, and Lnat 1t was thie rein determined an “nie 
ido ] i) diy hwy eo1d last-nan v; moire of tlre 1) : 7 ’ fori) 
at se. bili ‘ ’ chill Let *. Ai Ws cut tide use ' . | it ii 
} é ~ <> t] — j . , , , 
thereotl, A. L). 13/2, t that e@ Salad Homestead compan Wil bOL 
; , " ’ } 
tled to recover the same or any part thereol: whit 
. ‘ 
Lion and JuGgment has never been In ALY mal 
’ ’ . > % . . ™ ,% 
, , si : a 4 . € 
or moammead. ANd Still TremMmalyns mn Tull tore 
lac = syed fairl l now | 68 7 | et 
Had NMOLCe RNa iu Kn Wieagye Or the co 
— . 4 ’ , 
OF Said action elite. rmitted una aun 
7 ‘ 
’ ] } ’ , yryY ’ } t 
‘ \\ } { ; er \ — lle Pere 1} i) , 
' , 
Like an OF Ss l stead mp vy. | 
‘ . 
Solo ’° 
a? i 
‘ ‘ g-«F " . 7 , é ) 
5 (Jn the iotod ol June, LOol, pia 
ih _— ‘ lof } - — sy 2 : * 
CDiV tO GeIrehnadanes answer. 
4 | , 1 . a & ] , ,-= “aie + . 
\s to the od paragragh thereof he admits the s | n 
é. ee” oes aii _. > 
Lne veg inning to the words Known as the raiiroad erat md as 
I ; ; | st 7 pre y; y*e } l, ‘ ] — ‘| - | . ” 
LO the rest OF sald paragrapn ne denies the same eu 
. ; 


tion thereof 
As to the 4th, 5th, 6th, and 7th paragraphs of said answer he de- 
nies each and every pa irt thre reol 
As to the 8th saeevenh' .e admits that the Di ubuque & Sioux 
City Railroad Company conveyed all of its right, title, and interest 
1) sald lands by warranty deed, containing, eae wat 
a covenant against incum brances to said lowa Homestead ( ompany, 
but as to all the rest of said paragraph he denies the same. 
As to the 9th paragragh he denies each and every part thereof, 
and asks relief as heretofore. 
v On the 4th day of March, 1884, this cause coming on for 
plaintiff, to maintain the issue on his part, offered 
and read in evidence the following: 


hearing 


wee 
< 


is Agreement. 
STATE OF LOWA, : 
f ounty of Wi bst iv sis i 
in the Circuit Court of said Webster County, lowa. 


EDWARD A. (GOODNOW | 
i. 


Epwin C. Esdieeeiiiinians ! 


a 

bo 

tm 

- * 

-—- 

~] 
QQ ES  ————— a. 


lt is hereby stipulated and agreed that the plaintiff in the above- 
entitled suit may read in evidence at the trial of said suit the sec- 


Oe eS = Se. 


ADMINISTRATOR, &C. 


GEORGE CRANE, 


ond, third, and fourth sections or paragraphs on pages 26 and 27 of 
. 
i 


the printed abstracts in the case of Edward K. Goodnow vs. Edwin 
U. Litchfield In the supreme court Ol lowa, October term, 1550, as 
being true of and applicable to the lands mentioned and described 
in the said petitions in said above = ntitled suits, the last line in the 
third paragraph being changed so as to read “ said company, prior 
to the year 13861, conveyed to the said several defendants respect- 
ively, the lands mentioned and described In each petition in said 

, the first line in the fourth para- 


several above-entitled suits.” and 


‘ 
graph so as to read “ said several defendants and their said grantors 
It is further agreed that the plaintiff may read in evidence at the 
trial of the above-entitled suit certified rsworn copi s DY the treas- 
urer of Webster county from the books, records, or official papers in 


his othee reiative to the payment Of taxes on any 


j 
J 


mentioned in the petition in said suit for the years from 1861 to 
usive, or any of them. 
BARCROFT, GATCH & McCAUGHAN, 


> Fy Bate 
both aaa! 


1 ' TI 7 1] _ » »* " . " = ’ ] ti 7 | ’ i | spel 
iV ne IOloWI INE are paragray 5; St na, third, ANG lwou;rth, 
. ’ . ’ } 
referred to In above argument, as changed 
? 7 . . ; : : J . *¥ . 5 : A, 
Der d. All of said lands he with ive mies oF the Ves Joinmes 


’ a , ' : , 
iver. ln the aiternate odd-num br req S@€cCLIOUS AvUOVE 


? 
: 

| . : > al nah toes . , : - » 4 ' ‘? o $a fs ] ] 
forks Of sald river. and were, priol LO \] LV o, LSoS. certied and ap- 


’ ' " + , ' P . j ‘ 
proved to the State of lowa under the a of Congress olf August 5, 
ese as } )} é —_ pan 5 , ’ . « . rz. , sii 4 
1546, entitled “An act granting certain lands to the I of 


lowa to aid in the improvement of the navigation of the Des Moines 
river, in said Territory.” 

Third. On the 3d day of May, 1858, pursuant to a sale thereof pre- 
viously made, and an act of the General Assembly of Iowa, passed 
March 22, 1858, entitled “An act disposing of the grant of land 
made by an act of Congress granting land to the Territory of Iowa 
to aid in the improvement of the navigation of the Des Moines 
river, and a joint resolution of said General Assembly, adopted On 
the day and year last aforesaid, entitled “ Joint resolution containing 
proposition for a settlement with the Des Moines Navigation & Rail- 
road Company,’ the State of lowa, by its deed or patents granted 
and conveyed of all of said lands to the Des Moines Navigation W 
Railroad Company, a corporation duly organized, created, and es- 
tablished under the laws of the State of lowa, and subsequently 
thereto and prior to the commencement of this suit said company, 
prior LO the year LS6l, conveyed to the said several defendants. re- 
spectively, the lands mentioned and di scribed 1n each petition in 
sald several above-entitled sults. 

Fourth. Said several defendants and their said grantors prior to 
Mareh 2, S61, claimed title in fee sin ple to all of said lands under 
said act of Congress of August 8, 1846, and the certification, Aap- 
proval, and conveyance aforesaid thereunder and constantly since 
March 2, 1861, has claimed title to said lands under the joint reso- 
lution of Congress of that date and the act of Congress of July 12, 
1862, and prior to December, 1858, th 


t 


1 same were considered and 


CDWARD H. LITCHFIELD, EXECUTOR, &C., VS. 


‘ the age its and of icers of the United states cm the State 


ees 


1 as havin: passed to “ae State under and by virtue of said 


Congress of August 8, 1546. 

Ab of taxes, certificate of treasurer showing the levy and 
assessment and the snaaeaal tr ihealaladliiaalanan the Dubuque 
& Sioux vay aleens Company, of the following amounts of taxes 

lands described in plaintiff's petition for the years 1861—2-8, 
respectively : 
lor 1861, paid October 31, 1886, $2,522.71; for 1862, paid Decem- 
ber 9, 1863, $1,070.06; for 1863, paid January 20, 1864, $1,013.41. 


t, Furthe r to maintain the issue on a, put it 
ing g stipulation and eviden 


the purposes of the trial of this case, that the 

L ortions of the printed record in the case ol the lowa 
Homestead Company vs. the Des Moines Navigation & Railroad 
Company and others, heretofore pending in the Supreme Court of 
the ited States, and decided at the December term thereof, A. 1). 


1866. mav be used on the trial of this cause with the foree and 


v 
Ces : 
POllioOWl1INE 


effect of 1 ivinal evidence. 
GEORGE CRANE, 
Attorney for Plaintiff. 
H. GATCH, 
Aitorney for Dh f ndant. 


District Court of Webster County, Iowa. 


lowA HOMESTEAD COMPANY 
: 2. 


Tur Des Mornes NAVIGATION & RAILROAD Co., FE! . Livrcn- 
field. Kleetus B Litehfield, Samuel (x, W oleott. ait) others. and 
Roswell ». Burrows. 
To said defendants above named: 
You are hereb vy notified that there is now on file in the office of 
clerk: of the district court of Webster County, lowa, the petition 
f plaintiff aforesaid, claiming of you that the said Iowa Homestead 
Company, is in possession and has the legal title to certain lands In the 
ilternate sections, within five miles of Des Moines river, above the 
Raccoon That you claim is some way an adverse title thereto, 
that you be enjoined from prosecuting actions at law, or pre-emptions 
to said lands, to quiet the plaintiff’s title. and for other relief. You 
notified that unless you appear thereto and defend before 
noon of the second day of the term of the said district court of Webster 
county, to be held on the 12th day of October, 1868, a default will 
be entered against you and judgment rendered thereon. 
[OWA HOMESTEAD COMPANY. 
GRANT & SMITH, Attorneys. 


are uiso 


= 


2 


GEORGE CRANE, 


Dy 


Acce} pted service for thre 
& Railroad Company, and E 
Litchfield. 


At chambers, CItY Ol 


s Morn) 


, 
SFek. ' 
def naa 


wit 
' 7) & 


Davenpor 


ADMINISTRATOR, &€. 9 


10th October, 


Moines 
tchfield. and 


—. IOWA. LS6S 
LT LS. the Des 


C. Li 


Navigation 
Electus B. 


J. BROWN, 
Age nt for De fe ndanis. 


t county. lowa. 


Or lel red th; it a temporar Wi! ction do issue, us prayed, 
on plaintiff’s filing bond in a n of $000, conditioned as 
required by law, and the sureties to be approved by the clerk of 
Webster county, lowa, district cou 

Dated Ist day of October term, A ) [SOS 


THE STATE ¢ 


NAVIGAT 
Wells. 
Richard Bb. ¢ 


Cae Des MoINeEs 
W oleott a \W Iti. B. 
Wm. McAlpine, 


ION cv 


Roswel| 


SAMUEL G. 
itch field, 
Harriet 


rAILROAD COMPANY. 
'> ‘el 

S. Burrows, Edwin C. L 

| Te , 

Albert Tracy, 
, : 


racy, Electus B. Litchfield, Eds in Stryker, The 

Des Moines Valley Railroad Company, eé ai. 

Whereas the lowa Homestead Company has filed in our district 
court, for the county of Webster, a petition claiming that the said 
homestead company, a corporation created by the laws of Iowa, has 
the legal title to the lands, (which inentioned and described in 

plaintiff's eee and that uu, or some of you have 
13 brought and intend to bring certain actions at law, against 
[ ds, to divert the title of said 


persons 
low va Homestead Company, 
to prove up and claim pre-et 
are named (in said petition) an 
them title LO said lands. 


1 scaeiiee Ol Sali 
and that you or 


np 


some of You are about 
lth i SOE oft the lands which 


| has prayed in said bill to grant 


Now these are to command you and re of you, ur agents, 
attornevs, servants, that you de wholly refi irom p rosect iting said 
actions at law, or either of them, and that me wholly refrain from 
further applying for or aig ip pre-emptions on any of said 


lands until the further order | ol 
f Webster. And you wil 

Witness and in 
court, have 
sald court, 
ISOS. 


iit othee 1h kort Doda 


Accepted service of the within 


— (570) 


- 


 disob \ 
testimony 1 W 
hereunto subseribed my\ 


Ir Sal district court for the county 
LiIs Writ at your peri! 3 

lt : clerk of the district 
Line and afhixed the seal of 
Is sixth day of October, A. D. 


W. LUMPKIN, 
Clerk District Court. 


- 
— 
_ 


the defendants. the De- 


EDWARD H. LITCHFIELD, EXECUTOR, &C., VS. 
Moines Navigation & Railroad Company, Edwin C. Litchfield, and 


J. BROWN, 


: ; : . 
Aaent oO} said Detendants. 


Tur Iowa HomesSTEAD COMPAN’ 


Cue Des Mornes Navigation & RAILROAD ComPANy ef al. 


lants. Litehfield and John Stry ker, 
nd file their affidavit. bond, and petition for the transfer of this 


under certain acts of Congress of the United States, and the court 
Lt) he said affidavit and petiti n are sufficient under 
law, id bond being approved by the court, it is ordered 
that this cause be transferred to said circuit court of the United 
states for the district of low a, as to said defendants in ré, and the 
clerk of this court is ordered to make the proper papers for said 


transter. 
STATE OF LOWA, = 
Tue lowa HoMESTEAD COMPANY 


Epwin C. LircuHriecp. Evectus B. LITCHFIELD. and JoHn STRYKER. 
impleaded with Roswell Burrows, the Des Moines Navigation & 


Rail Company, and others 
[, John Brown, of Des Moines, in the county of Polk, in said State, 
ay ino cj SWorth. do t Pose and Sii\ that | Alt} the aoe nt of the de 


ndants Litchfield and Stryker in the above-entitled action ; that 
the same Is now pending in the district court of Webster county, 
lowa: that the said defendants, for whom I am agent as aforesaid, 
are citizens of the State of New York, and thatthe plaintiff is 


| A citizen of the state of lowa " that the Inatter in controversy 
and dispute between this plaintiff and each and every of the 


— 
— 
_— 

— 
at 
~—— 
— 
~— 


' at | have reason to believe and do believe that trom preju- 
dice and local influence said defendants will not be able Lo obtain 
justice in the State courts of lowa, in which this action is pending 


JOHN BROWN 


‘ 


of May, A. D. 1869 


Subseribed and sworn to by John Brown before me this 15th day 


GEORGE B. CORKHILL, Clerk. 
Know all men by these presents that we, Edwin C. Litchfield and 
Electus b. Litchfield, and John Stryker, as principals, and Jolin 
brown, as surety, are hereby held and firmly bound unto the Iowa 


he United States for the district of Iowa, 


s exceeds the sum of five hundred dollars. exclusive of 


r GEORGE CRANE. ADMINISTRATOR. &c¢. 1] 


Llomestead C vompany in the penal sum of one hundred dollars, law- 
fal money of the United States, to the payment of which well and 
truly to be made, we bind ourselves, jointly and severally, firmly by 
these presents 

The condition of this is such that if the said Edwin C. Litelhfield., 
Litchfield, and John Strvker, shall enter or cause to be 


Keleetus 

entered in the circuit court of the United States, to be held in and for 

the districs of lowa, cop ~ of aul DrOCesSs, pleadings, de positions, Les- 

‘ 4 " . ‘ ’ ° 
~ timony, and other proceedings in a certain suit or action now pend- 
; ing in the district court of the county r Webst er al ne State of lowa, 
| In whic re the lowa ae id Company is plaintiff and aald Edwin 

6 Late ihield. Kl s B. Laitehh + G John Soahion ple ade “ 
‘ etc., are aa fendants, rine shall do such other appropriate acts as b 

the act of Congress approved July 26, 1866, entitled an act for the 
removal of causes in certain cases | m otate courts, are required t 0 
be done upon the removal of a » the United States courts, 

ren this obligation to be void, ot wise of force 


} J 
i ELECTUS B. LI’ 
i IN STRYKER 
IN BROWN 


To the district eourt r We ter county. lowa 


The peti f aoe C. Litehfield, Electus B. Litchfield, and 
loh ker, defendants in the above-entitled action, respectfully 


Jon Siry 
t they are citizens of the State of New York: that this 
: 
I 


. 
4 


OT) ©) 


, 
| 74 , 7 ‘ 
iat?yy bila 


‘ : ‘ - ; . | “ , 
action 18 now pel ling In the a rict court of Webster county. lowa: 
. 4 . . , . . a . 
that the matter 1 n dispute herel! exceeds the sum of five hundred 
lvlliar , ; 
(it) lars. exclusive of COSTS 
e ® , 4 : , ’ . 
And vour petitions rs turtner s w thnatthev have in this court 
their affidavit as required by the act of Congress approved 
15 March ?. 1867. entitled “An act to amend an act entitled an 
act for the removal of « ises in certain cases from the State 


courts, approved July 27, 1566 
And your petitioners file this petition praying for the removal of 
this sult Into the next eircuit irt t the lL nited SLALes » be heid 
in and for the district of lowa, and they herewith offer the surety 
required by the said above-ent 
D. O. FINCH anpb 
LLWOOoD. 
Attorneys } }) lants, Litchfield and Stryker 


me 


This affidavit, bond, and petition are filed in place of the original 
filed in district court of Webster county. 13th Octobe ¢ LSOS. the 
same appearing to be lost and not returned 

(7k ANT. | ' Pla rentiff. 
5. me » L, L WOOD. 
} eld and Stryker 
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Tue lowaA HuMeEsTEAD COMPANY 


THe Des Moines NAVIGATION & RAILROAD CoMPARNY ef al. 


OcTOBER 16, 15868. 
And now on this day comes th 7 t ndants, (rouse, McDermott. 
: ane , - 
Aan | Cott r, DV thelr attorney, U. Parsons and nies a motion to dis- 


> 
™ eS i ae nal F 
Soive thie mmuUnetwon, which, COME ON to be heard, and the court 
beino uliv advised in the premises, sald motion 1s sustained AS LO 
‘ ‘ i 
' } } | , on } Pe . 
them : whnereuponh this Caus is ordered transterred to the ecircull 
i 
‘ ’ ' } } } 
court OF th 1 qd obtates as to ovnel defendants 
Webster District Cour 
eDstel Ist] ourt 
Oor. 15. 1SGS 
. ’ ] , | Si | 4 
S Si ed nda ‘hnheld and Strvker, comeand hl 
4] " : ] ’ | sty +} ' ' : + t | " 
Lnelr al miVIts, DONG ; oa on for the transier of this cause to 
the cireult court of t [’nited States for the district of lowa. under 
’ ’ 
certain acts of ¢ eress of the United States, and the court being 
= 4 > 2 ¢ H . 44 ’» ; ’ . Bi }, ry? 1} . ‘ j 
‘rt . ' es 6 «6f ~ ‘i chil 4 = ‘ } 1 Det (Pil aii ™LEiLiis ‘ ! Lith eC] Siiid] 
, ’ } ie ? y ‘ 
lav ~ : pond D Yr approved bY the court, il is ordered that 
’ ; 

LIlLs ¢ B WO: Ww S; | agejTendadant ov Lransierred to said cireull 
a « ‘4 ; . . } i ] 
COUT | ‘ | T) -~ eS | ! | . iis rict Ol lowa ana thre clerk 1S 

ordered to re the proper papers for said transiet 
. ’ 

\] f , . . i} ho ntirw ro thy l, 

i a; ~ ' ." wiat , » ' il \ it) pris ‘ luse, tiie Line 
“ * , ] , 

. ; | : : : . _ 
fui as to other defendants the cause is continued by 
cy’ ’ © 
ato # \ ; 
iY i 2 ee 8 ee 
GRANT, for Plain 
The forernine original noti centance of servi rder of Dil 
ei i?) S402 FF Pe Ul eS  ihdcth 244) Ut, CC pra tice J] service, OF Cl Ol si” 
: : - 

| : . Mm ’ ——TT 2 . . j y —_ en } : ; 
ion, Iustice, Writ OTF Injunction, and acceptance oT service thereol, 
wer ead Nn vidcene ry nliartiii | » the athda’ t of .|; s (rrant 
wit rt id bid ¢ wie Lit w\ RPACALALS bhi. chia i‘ CLELiGial \ it i J iltlie Tictil 
4s) +}, sonatl , ‘| . rPyy eT? rec " bea +) 1 a9 . Sats , . hill y 
as to the truth oF tne matters contained in the peutlion or DIil O] 
> >. ae : eS 1h) _ } } Bape *s| ar saat ‘ hicl ‘ in ti ’ ’ “ds fi 1] rhe 
COM) pain In sald homestead sull, WHICH Was Ih Lve WOrdas IOLIOWING 
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[, James Grant, being duly ‘Sworn, deposi on oath that [am one 
of the attorneys for the plaintiff; that the facts stated in the fore- 
Folng petition are all of them of record except thie allegations of the 
interest and intent of the parties in the suit of Wolcott vs. The Des 
Moines Navigation Company. I have examined the records referred 
to in the bill and have been informed as tothe facts about the Wol- 
cott suit by parties who appeared to know them, and I believe the 


, 


allewation of the bill to be true. 


col 


JAMES GRANT 
Sworn to and subscribed before ne this Ist day of October. LS6S. 


JOHN F. DILLON, 


Judae Supre re Court. lowa 


2, ACME am 


GEORGE CRANE. ADMINISTRATOR, &€ I> 
State of Iowa, Webster County District Court. 


Tue lowa HomestTeEapD COMPANY 


Ture Des Motnes NAVIGATION & RAILROAD CovPANY ef al 


he petition of the lowa Homestead Company shows 
| . 
' Raw Bins 
lL hat said comnpany 18 a corporation aGuly cre ited by the laws and 
. : ‘ . : . e 77 
a citizen of the State of lowa, for the purpose of buying and selling 
le 1 Tt ~ a0 Oe Les gt } f ol 
Mmnas 1D said state. That SAld MDIALNLITIS, DY Geed OF purchase, vear- 
| 7 . . ’ } —— H ' 
Ing date he 12th of Novemb« r, LS66 acquired DY ana LOrougn the 
. , " . j | * " ‘ 1] ‘| _ i ~ 
Du ibuque & Sioux City Railroad Company,all the right of said com 
i . 
+ — + - ’ : } \ e 
pa 11\ ‘ the Dut uque and Pac iv Ra : rae C OT npany <i 1d Lue State ol 
a : 
: es ! ; —_— . Bee | ~~ ; 
lowa to about fifty thousand acres of land lying on the east side of 
, : . . > a , _ 
the Des Moines river. in Webster and Humboldt counties, lowa., 
| o thy; | | sta Dnhnan 
being the odd sections oF land within the Iimits of the Vubuque a 
+ ‘ on 
Pacific railroad grant of 18d! ie Des Moines river grant 
LSob 
. } ’ } ’ _f } ’ 
lt is admitt ed that tne above iescribved Nitv tnousand acres oj} 
| nd | ] | . | ’ . } " : ~ ] ; } ] soe | ] 
Pieen , iCiude al id em! race ail | LnNas Mentioned ANd adescrived 
: . a “ H ; , ’ 
the petition of the said E. K. Goodnow in the suit now before this 
court 
\ 1 | ’ aw ] anc ; y*T ; ) +} | sixth vv aha > 
e iit uy SiLid caet sas Ana Lt I ii ' = sit Digilit ii at “44 - ; ! iLit Lt? 
ALMOSL LWwe nt Lnousand a cs mina In odd sections WIth sald 
’ . ° > 
erants in Webster and Hamilton counties, west of said Des Moines 


river,a list of whic h ts hereto annexed and made part of this bill. Of 
these lands the fifty thousand | s iving east oF the Des Moines 


ena « [> } ' a Pee" . = ™ } ' 
river and claimed by the Des Moines Navigation & Railroad Com- 
pany,a corporation created by tl ws of lowa, and its issIghs and 

} ? ; ; . , é i : ‘| ; ] 
ome titie or Claim to twenty thousand acres of tand on the west side 


yf the river 1s Or has be en mad Vy twue Des Moines Valley R uilroad 
Company, a corporation created by and a citizen of the State of 
lowa. 5 
On the 9th of June, 1854, the State made a contract with the Des 
Moines Navigation & Railroad Company, a corporation cre- 
7 ated by the laws of Lowa, to improve the navigation of the 
river, aud to convey to said ¢ gee all the remaining 
lands belo: wing x to the State under a at ct tf 1846. 

After the settlement of the State wit! oi Moines Navigation 
Company In 1 1SdDS the sald navigation presses conveyed certa un 
parcels of the lands how chal I iy the +" tiff LO the follown 
persons, among others: ‘amen G. Wolcott, Wm. B. Wells, arate ii 
Burrows, Edwin C. Litehfield, W. J McAlpine, Richard B. Chap- 
man, Albert Tracy, Francis A. Tracy, Harriet Tracy, Electu ; B. 
Litchfield, Edward Wade, and John Stryker. ile 

The said plaintiffs have been in possession of the lands claimed 
by them, themselves, or their vendees in contract since 1861. ‘They 
have paid the taxes thereon to the State of lowa since, in all amount- 
ing to eighty thousand dollars, and if their title has failed they are 
entitled to have their taxes refunded since 1861 by ‘the ] holder of the 
legal title who has not paid them ; 


‘ 
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laintiff says he has no adequate remedy for the grievances 
plained of except in a court of equity. He makes the Des 
Moines Navigation & Railroad Company, Samuel G. Wolcott, Wm. 
ely fie ld. \\ In. i McAlpine, 

Ibert H. Tracy, Franeis W. Tracy, Harriet 
‘Traey, Klectus B Liteh eld, Kdward W ade, John Stryke Be The Des 
Moines Valley Railroad Company, Thomas Cotter, Jacob Crouse, 
John B. McDermott parties defendants to this suit and prays for a 


writ of subpcena against them. 

The plaintifl prays that said parti Ss may be enjoined from Prose- 
cuting said ions or any other actions at law in relation to the title 
to possession of any of said lands until the final hearing of the bill 
that the injunction be made perpetual; that said defendants Cotter 
Crouse, and McDermott be enjoined perpetually from prosecuting 

6 ‘ « 
any pre-emption to any of said lands, that the conflicting acts of the 
Secretary of the Interior and judicial decisions may be finally in 
| } ; ’ 
terpreted ; that the plaintiffs may be quieted in their title and pos- 
session to said lands on both sides of the river, or, if the plaintiff ’s 


. ta ] —_ ] : } ' } - *,) 
title tO SsAaIdG IANGCS 18 not the petter titie, and his title to I 


: 
nde ia tl 4] ‘onveved bv the Stat and failed under th = 
ands 1s the title conveved bv the State. and falled under the right 
oan he an ey : = <) \ 2. asal 
interpretation of the acts o1 1IS46. 1856. and 1862. that his title to an 
: : : ] : | ) : ] le -& } 
equal number oI acres in lieu thereo!t be decreed and established : 


F } . — : } ee } ] 
Lnatan accoupbt be taken of said indemnity lands. and the Des 
T . j 1] , . : : ’ . ] } : ] i +, 
Moines Valley Railroad Company be decreed to make partition 


hereof, and set apart and convev or 


] } | 
7 5 ' 7 , ° y . t —_ ‘ 7 7 
' vs ‘ oO iooaer? ‘ - +i . .» 7 ' : + . ») 
ianvas iis Linde plaintifi way pe entitied LO undel Said Act Ol July vs 
1862 
. , ’ 
he State of lowa pelng acting trustet to do justice hn the prem 
: * , 
+ ; ] ] | 
ses and to convey to such party as may be established the true bene- 
} , ' , , 
mciaries under sald act that mn tue event of a decree that if plain 


resent title or any part of 1 

LS Des Moines Navigation & Railroa npany and its assigns 
may be decreed to repay to the plaintiff all the taxes which 

he has paid on said lands and interest thereon, and that said Des 

Moines Valiey Railroad Company be decreed Lo re I ase to the plain- 

tiff all claims to the indemnity lands set apart to the pl : 

for such other relief as the nature of the plaintiff’s case may re- 


i 
} 
i 


guire., 
GRANT & SMITH, 


: “ee . a 
Attorneys for Plaintiff. 


Comes the plaintiff, October 23, 1870, and, by leave of court and 
consent of counsel, files the following amendment to his bill, to 
wit: 

Circuit Court of the United States, District of Iowa. 


Toe lowA HomMesteEApD COMPANY 


THe Des Mortnes NAvicGatTion & Rarnroap Company eé ald. 


The plaintiff, by leave of court and agreement of counsel, amends 


— 
4 


- 
«at pe lla 


sable aie 
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his description of the property in dispute by adding after the first 
} . j . ' ’ : “ah ; ’ 
clause ol the bill the following words: 

That said lands in dispute and claimed by the Des Moines Navi- 
gation & Railroad Company and its assignees are the odd sections 


in townships 86, 87, and SS. ranges 27. 28. 29. and 830 west. which 


ee 


lie south of the second correction line, within five miles of the Des 
Moines River, and’ townships 89, 90, 91, and 92, ranges 28, and 29, 
east of the Des Moines river, within five miles of the east branch 
thereof. 3 

The lands to which t 
makes some claim are t 


he Des Moines Valley Railroad Company 
he odd-numbered sections in townships 89 


and 90, ranges 28 and 29, which li west of the Des Moines river 
and within five miles thereo! 
GRANT & SMITH. 
This amen nen _ bein ma r rocorrect and simplify a description 
of the lands in controversy. is conceded to be true without formal! 


answer, 

Part of te Answer of Willia : B iZ 8, Di t ndant un said Suit 
United States Court. District of Iowa 
THE lowaA HoMEsTEAD Company, Conipilainant, 

THe Des Motnes NAVIGATION & RartRoap CoMPANY. SAMUEL G. 
Wolcott. Wm. B. Wells. Roswell S. Burrows. Edwin C. Litehfield. 
Wm. J. MeAlpine, Richard B. Chapman, Albert te - Eraey, l’rancis 
W. Tracey, Harriet Tracy, Electus Litchfield, E d Wade, John 


Strvker. and others, Defendants 


rey? ; , ’ , ‘ + . > » =) . , 
hie OVS “(li nswer of Phie ar ‘7 ; ; . \ tf) ait 4 OT f om- 
i a ‘ . } ,. . ; 
| , oo j j j 
pea ne ati The lowa Ho . 7s ompany, ¢ Aiietitiang tide. 


LY * * * And thisdefendant, furtheranswering, denies that the 
itleoftheclaimanttothelandscla imed byt hese defendantsand 
by the se Moines Navigation & Railroad Company and its grantees 


is superior and paramount to that 


tees, and he expressly denies that the plaintiff, by reason of the 
matters in said complainant’s bill of complaint confained, as against 
the said Des Moines Navigation & Railroad Compauy and its gran- 
tees, has any title whatever to the said lands claimed by said com- 
pany and its several grantees, respectively. 

And this defendant, further answering, says that us to whether or 
not the said complainant and its vendees have been in possession of 
and paid taxes on the lands claimed by them since 1861, to the 
a of $80,000, this defendant is ignorant and uninformed, save 

the said complainant's bill of compl unt, but he expressly avers 
2 at the possession of the said lands by the: said complainant and its 
vendees since 1861 is and has been unauthorized and wrongful 
and that the said complainant should be required to account for the 


use and rents and profits thereof to the proper owners, respectively, 


of the said company and its gran- 
, 
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during the time they have been in such possession; and he also 
expressly: alleges and avers that all taxes whatever paid by said 
compiainant have been paid by complainant voluntarily, with a 
knowledge of all the facts, and that the complainant is not entitled 
to have_the same or any part thereof refunded. 


And on this day, to wit, the 2d day of August, 1869, come the de- 
fendants, the Des Moines Navigation & Railroad Company; Samuel 
G. Wolcott, E. C. Litchfield, Wm. J. McAlpine, Richard B. Chap- 
man, Klectus b. Litchfield, Edward Wade, and John Stryker, by 
Elwood, solicitor, and file in said cause the following answer to com- 


} 


plainant’s bill of complaint, to wit: 


United States Circuit Court, District of Iowa. In Equity. 
THe Iowa HomesteAp Company, Complainant, 


Tur Des Mornes Navigation & Rartroap Company. SAMUEL G 
Woleott, Edwin C. Litchfield, Electus B. Litchfield, William J. 
McAlpine, Richard b. Chapman, Edward Wade, and John Stryker, 
Defendants to the Bill of Complaint of the lowa Homestead Com- 
pany, Complainant. 


These defendants, the Des Moines Navigation & Railroad Com- 
pany; Samuel G. Wolcott, Edwin C. Litchfield, Electus B. Litchfield, 
Wm. J. McAlpine, Richard B. Chapman, Edward Wade, and John 
Stryker, now and at all times hereafter, saving and reserving to 
themselves all manner of benefit and advantage of exception to the 
many errors and insufficiencies in the complainani’s said bill of 

complaint contained, for answer thereunto or to so much and 
20 such parts and portions thereof as these defendants are ad- 

vised is material for them to make answer unto, answer and 
say that the foregoing and annexed answer of Wm. b. Wells herein, 
save as herein otherwise stated and set forth, truly and correctly set 
forth all the facts and contains all the averments and allegations 
relied upell by these defendants and each and every one of them 
as a defense to the said complainant’s bill of complaint; that the 
said answer of said Wells and the admission and denials and affirm- 
ative allegations therein contained are true, to the best knowledge 
and beliet of these defendants, and that these defendants adopt the 
said answer of the said Wells as the answer to the complainant's 
said bill of complaint, save and except as herein otherwise stated 
and set forth. 

And these defendants, further answering, allege and aver that all 
the lands in and by the complainant’s bill claimed to be in dispute 
by and between the complainant and these defendants were by the 
State of Iowa duly granted and conveyed to the said Des Moines 
Navigation & Railroad Company by the State of Iowa as in the said 
answer of the said Wm. B. Wells fully stated and set forth, and that 
subsequent to such conveyance by the State to said Des Moines 
Navigation & Railroad Company the said company bargained, sold, 


AO OO ALI AO I Ae — 


: 
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granted, and conveyed to these defendants, respectively, separate 
and distinct tracts and parcels of said lands claimed by complain- 
aut, as will more fully appear by reference to the deeds or convey- 
ances executed by said company to these defendants, respectively, 
and to which several deeds for greater certainty these defendants 
pray leave to refer, and that each and evs ry of these defendants 1s 
a bona fide purchaser under the State of lowa of the tract or tracts, 
respectively, conveyed to him by said cohipany, and that he has 
full, complete, and indefeasible title thereto. 

And these defendants deny that the said complainant is entitled 
to the relief claimed in his bill of complaint or any part or portion 
thereof, and aver and insist that by reason of the matters above and 
in the said answer of Wm. B. Wells, adopted and made a part here- 
of, contained the title of these defendants to the lands in dispute 
claimed by them, respectively, 1s pertect and absolute; all which 
matters and things these defendants are ready to aver, maintain, 
and prove as this honorable court shall direct, and they pray that 
their separate titles to the tracts claimed by them, respectively, may 
be confirmed and approved and declared valid, and that they 
be hence dismissed with their costs herein most wrongfully sus- 
tained. 

FINCH & RIVERS anp 
J. M. ELLWOOD, 


Attorne is tor DD 7 ndants Above-named. 


And on the 13th day of May, A. D. 1870, there was filed in said 
cause the following stipulation of parties: 


yA | United States Cireuit Court, District of Lowa. 


THe lowa HomMEsTEAD CoMPANY 
THe Des Motnes NAvIGATION & RAILROAD COMPANY, SAMUEL G. 
Wolcott, Wm. B. Wells, Roswell S. Burrows, Edwin C. Litel field, 
William J. McAlpine, Richard B. Chapman, Albert H. Tracy, 
Harriet Tracy, Klectus B. Litchfield, Edward Wade, John Stryker, 
and others. 


[It is stipulated and agreed that the joint and several answers of 
the defendants, Albert H. Tracy, Francis Tracy, and Harriet Tracy, 
verified by Albert H. Tracy, the several answers of the defendant, 
Wm. B. Wells, sworn to by said Wells, and the joint and several 
answers of the defendants, Samuel G. Wolcott, Edwin C. Litchfield, 
Wm. J. McAlpine, Richard B. Chapman, Electus B. Litchfield, Ed- 
ward Wade, John Stryker, and the Des Moines Navigation & Rail- 
road Company, sworn to by Electus B. Litchfield and Nathan J. 
Higbee, be deemed and taken as the answer of the several defendants 
herein, and that all previous answers of the said defendants veri- 
tied by their solicitors and filed herein be withdrawn from file. 

To the several preceding answers the plaintiff filed a formal repli- 
cation, putting in issue the several averments therein contained : 

ov O70 
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Stipulations Between thre Partu s. 
In the Cireuit Court of the United State 


lowA HomMESTEAD COMPANY 
DS. 


Tur Des Moines VALLEY RAILROAD COMPANY ef al 


It is agreed that the only questions submitted on this hearing 


are. 

1. In which of the parties is the paramount tit 
controversy 

2. If the title shall he adjudged to be in the di aa ge a Des 
Moines Sedhendion & Railroad Company, is the plaintiff entitled to 
be reimbursed the taxes which it has pi uid on the lane os 

The amount of taxes paid is admitted to be $2,000. If the court 
shall find that the plaintiff is entitled to be reimbursed, the question 
of amount to be reimbursed shall be referred to a master sane the 
defendants shall have the right to show any counter claims or 
matters which should be considered as reducing the amount to be 
reimbursed: 

It is admitted that D. W. Kilborne was a director in the Des Moines 
Valley Railroad ( ompany from 1562 to 1586/7. lt is admitted that 
the Dubuque & Sioux City railroad was completed to Sioux City 


e to the lands in 


GRANT & SMITH, 
Attorne Us tor Plaintifis. 
WITHROW & WRIGHT, 
For D. V. R. R. Co. 
Ss. L. STRONG anp 
WITHROW & WRIGHT, 
For D. M. V. R. R. 
C. C. NOURSE. 
For PR. ‘S. Burrows. 


29 And afterwards, to wit, on the 3lst day of May. 1871. the 
nilotrine decree was rendered in said cause by said circuit 
court: 
THe lowa HOMESTEAD CoMPANY 
Us. 


THe Des Moines NAVIGATION & RAILROAD ComMPARY et al. 


This cause came on to be heard at the May term, 187], of said 
eourt, Grant & Smith for the plan ntiff, and Ellwood, Nourse & With- 
row for the Des gag s Navigation & Railroad Company and pur- 
chasers, and Withrow & Stron lg for the Des Moines Valley Railroad 
Company ; and pe cause 1s heard upon the bill and amendments, 
answers, replications, agreements of counsel, exhibits, and deposi- 
LIONS. 


And thereupon it was ordered, adjudged, and decreed that the 


«> 


«o> 
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pluintiff’s bill as to the lands in townships 86, 87, and 88, ranges 
27, 28, 29, and 30 east and west of the Des Moines river and south 
of the second correction line, and townships 89, 90, 91, and 92, ranges 
28 and 29, east of the Des Moines river, and the bill for relief for in- 
demnity lands in lieu thereof, be dism1ss¢ dd 

And the bill for relief as to the lands in townships 89 and 90 
north, ranges 28 and 29 west, on the west side of Des Moines river, 
be dismissed without prejudice, and that the plaintiffs pay the COSLS. 


The following agreement was filed in said cause by the parties on 
the 20th day of October, A. D. 1871: 


THe Iowa HomestTeEAD COMPANY 


is. 


Tue Des Moines NAVIGATION & RAILROAD CoMPANY and Others. 


[t is agreed between the counsel for the complainants and defend- 
ants, who have appeared and answered, that the foregoing case was 
tried in the circuit court upon the bill, amendments, answers, repli- 
cations, exhibits, and deposiilons offered by plaintiff and defendant 
at and in the foregoing record, which the parties agree to examine 
and correct when printed. 

[t is further agreed that the plaintiffs have all the title to the 
property nn dispute which lawfully by longed to the Dubuque & Pa- 
cific Railrod Company or Dubuque & Sioux City Railroad Company, 
Its assignee. 

It is also agreed that either party shall be authorized to read, 
either in the court below or in the supreme court, all acts, resolu- 
tions, and memorials, journals or public documents of Congress or 
the State of lowa, which relate to the matter in controvs rsy, With- 
out offering them formally to the court, and use them in argument 
by proper reference. 

[It is also agreed that if either has omitted from their reeord any 
public record of the State or U nited States which relates to the mat- 
ter 1n controversy the same may be read and considered in the ap- 
peal court by furnishing the adverse party with notice thereof 
thirty days before argument, the object of both parties being 
to obtain a final adjudication of the questions made in the 
issues between the parties, or all the facts which belong to the same. 
And it is further stipulated that the defendants, Samuel G. Wolcott, 
Edwin C. Litehfield, Wm. J. McAlpine, Richard B. Chapman, 
Klectus B. Litchfield, Kdward Wade, and John Stryker, each and 
every of whom are citizens of New York, and The Des Moines Nav- 
igation & Railroad Company duly appeared in this court and filed 
thie ir joint and several answers to complainant's bill, dul 


“—< 


ly verified ; 
that the said answers are not now found with the papers in this 
cause; that the said answers of said defendants were substantially 
in all respects like those of the defi ndants, Wm. B. Wells and Albert 
Tracy, on file herein and duly verified by them, respectively, except 
such changes, variations, and alterations as were necessary to present 
the interests held by said defendants, respectively, in the land in 
controversy in this action. 


~ 


.? 


—— 
a) 
- “ 
f 

a 


Te 


ot 


WRIGHT, 


WITHROW &« 


‘ 


(; ho] 


and 
. 
eed 
a na 
— 
“ 
~~ * 
eae 
one 
ee 
~ wt 
. 
ene et 
- - 
= om 
~~ 
eae 
mente ne 
eee 
aoe 


7? 


— . 
7 
” 
’ 
a 
—~ 
A 
A 
j 
i 
" 
— 
* 


_ 
7 

—< 
— onus 


‘ " 
~ 
* as oad 
— 2 
PA 
a 
. ow 
— 
a 
Cae + 
‘ 
° - 
_ 
- f 
“a 
“ 
> 


ro _) ’ 
“ Ciel 
‘ ~ 
° 
- ; 
o a 
_ ‘ 
o 
- ; 
- 


pay ‘ 
. 
“~< 
— nm 
j 
af = 
; - ~—e 
- 4 
~ . ~e 
—_ ‘ 
a ° >_< 
. ; 
o j 
- ~~ 
‘ — 
out aun 
— 
~- 
— 
~ 
— /» 


ot 
oe 
* 
—~ 


. 
rv— 7 - . . 
a p= ' ’ ' — ee . - -_ ” * 
- ° we » » ————) = . * . 
oo / — -# - - =~ - —_ a - - . “ —— op j ~~ —_ ‘ 
_ : . w ¢ a 2 :& > = _ -—_ = os oe / f ~ '- ; - -~ > & ia a = 
~ ~ ——y —— — « ~ ~ ~ ‘* 
- o a. - ~ ~ oe - a —— — ” - ~ - 
— _ - ~ ? = = . —_ al oe ad - = 2 ons ~ — 4 = - a 
- sod * ~ - ~ ous 4 ~ - “ “ - ” 
~~, a ~ — , . . = - ne = -. «£ par —- = F ap 
— ~ . = ~ - _ - ~ ~ _ — = — “ . — ome - ~ - — ° iene 
~~ a _ — ~ ~ - 
> f - = - ~ é ~ en | - . _ _ . 4 - ee = “ ; ° , “ , 
. - . . / . . 4 * — “ - , 
i on f —" Pe ns: —~ _ ~ - - - - ~ ~ — ~ ~~ a - 4 


— - - - ~ 4 : / - ’ - j — - 
_ o - - -_ _ 
— oe o A a 7 ” - — j J _ - # A = aw r 
- ~~ ~~ a ‘sg ~ ane ~ — = = 4 
- - ° “ J ~ “ - ous a “ “ > — - _ f ouleed 
f = A - -. | ote — oo ¢€ — £ & : j , ~ 
— ~-4 - . Pett f ee 
= - P - - - ° on - : — ‘ 6 ~ a » ane ~~ a ~ : “a 
y ed + oe . s . . om 4 _ . an ee » - . . Z sa a ~- , 
mn ‘ — ’ a om . a ya as oo —_ o~ ‘ ss 7 


- Z P . ’ n - « — ”" gum , ‘ 
i r ff j — f i a J ‘ 
7 nad a - 7 - - i . = s 
f - o 4 ~- — aed + ~ . < —s ome ae / punen : / - 
“ - ome ‘ r, r - r tes. . = ’ “~ as > " ee : __ 
eum “ “a _) om -—~ ; 7 ee -. = . 2 - - < + - _ ~ . 
2 . —_ o . » = - od — — —_ — a 
, . - : —_ . ong . m= if ~ : j - ~ a cf ous ‘ 
a : o—_, 7 > : iil — ‘ ‘ os — oo = . J = - - : 
@ ; - < « . . s - - ” ed — . - o “ - - ad 4 
‘ ; — _ - - a j eo s - - — - Se ” ‘a . « r — 7 _— _ ° 
a . =e. ; _— INO bE >» = : oo i. .. oe - ? 
_ = —_—e 4 ~~ at ‘ wos , - * a ; » as - - — s . - / 
o — ~ s ~~ - A ~ é * a we 
- . ™ 4 - ° * 4 oe / 7 
= 1 = J pes eed - - P ‘a “ «4 . — al ond — s o 4 
7. ~ ” nm > — “ ous - " oe wo - ' — ~~ 4 : t ——— out ° " os y 
= - >i = kG ; ~ = ‘ ea a ae f - 
- : . . — 1 a -- — = — ‘ — Nn we @ =~ = - . j , 
- Pi —_ owe . > , > — —_ _ — ™m™ & s athe = - - . : 
em - a ; - o < e 
a , ~ - m a a a ‘ 2 - —_ - oud — y, - 
P ‘ — 7 : . ote - _— om , a . 4 f ox / ‘ f 
. j a ' @ - . j “ . on - put 4 ¢€ = Fs - @ ~ A 
ow e 4 = ’ " , . f ’ — - ~ — = ’ 
_ “w _ - — : 5 f j - . ” 


“ [ ce . - - ~ 7 
. « , : ’ / - é 
~ . . 7 ‘ “ é * - 7 A ‘ o 
© - s “ ° “~ ° hue * . 4 
~ j ” ‘ - . ¢ - - - — 
- , ed — * oom = — s “ > _ 


° " r 
, P a “ . - — + , ‘ , 4 
< a. s - < me a *® . - . - a eo 4 - 
_ -_~ a ~ " 
- + ~~ - - 
“a f — ; = - ' 
er : ae a j ond : = 2 Cony oe / yy Fe - , , 
~ ” —_ a. ~ oe ” 
ne - - —" - “ _ j . 
” - ~ ~ ° nme 
> , - ¥ a s —) 


~ mn 4 , - . é ~ _~ “a ad dud a - oe - . ” rt 
: A feet — - - — . - ons j 
, : a - : o — / 
trons ~ “ ~ » ; - 4 > ont ss ° - - . ‘a * al . 
mnt ose “ f a — bs + - ~ . , - . 
> — o - s - " > S = guain _—,! 4 , f 
— sf - . 
. j , - n -—. » oo 4 : a 4 
- ‘ ° - - on . > ~ - Z 
j - — ; c i j “ A 
’ oe y f - , ad d “ / 
> ~ y 
° ; 
- 4 a pan . ad 
; - —t “ voce f 
7 — + 7 . 
- J P A ‘ . ‘ oe — ‘ e . 7 - * epee . *> 
o~« ° ; _ i ~«- 


j os - o j “ - * ° > 
, ° 
s 4 J 
~ ae ° ° a “ ae . 
a — . 4 
' Q A 4 one a f 
. 7 = 
. - - ~ . a = e - j 
. j — te p - . 4 " ‘ ” 
, " 
= « y , " - ” . o nm : 
, y o - A ~ ~ - / é * f 
~ ” - - ond . - = - gue, — — = ~ 
—_ cad . e j . r ~ _ 
o oud _ ~—— , f 
one —- ; » ” - - 9 i . / 
j : 2 : » = = 4 . . ot 
” ~ - a . ° ed 4 o “ 
. , - - j P~) ad . . = me — oud ° ’ 
- - é . ~ a ccs ” 4 - “ 
‘ - - - . - S) om —s i—_— “ wo # v" - , ~ ‘ y , 
a - 


«=? 


+" 


’ 
’ 


} 


\\ 


Oe a ae 


Vs. 


ie 


. 
vs 


EX ECUTO!I 


. 
_ 
— 

4 
—— 
~~ 
~~ 
— 
mee 

a 
— 


, 


. 


. 


iOWSsS 


7 
‘Jil 


7 
3 


ioW for 


} 
’?) 
‘ 


(7,00d 


eeates 


ss 


~~ 


—" ‘ ed 
—_ = 7 ¥ - - ‘ . ~ oat - . 
~~ — a _ 4 " s al ° ~ _ , = P, mead ° - { = o~ . ’ —_ - 
om a — ~ 7 ~« - P - a “ - ~ n a ~_— . 
~ 4 ~ ve oud _ © an . - . a a . = ~s ae Pr ce ; : a = —_ one a 
= ~ — - ~—« - d ” e - — — = imeeiand - ~~ —_ ~ . - oum - . _— 
— hatin : ~ ° oo r - “ — ead a 
— na ‘ - , ~ . j — = ~ = ~ ss 2 
om = — as Y a” . ee - — 
—) “ ~ ’ > « me OS - - - @ - : ae — “ - ‘ _ " - - -- , am 
— . — - . , - . o—d — : 7 - * s ‘ i . . -— one 
; —_ - f / a . J - ; 4 7 - . . © ed eee ’ ; - . 
: -_ f - = & S - ~ ‘ ; » & — - = ~ 
_ é ae - ” — — 
Pd ~~ > ° - } “a: ! . —_ - = a _— : piss 
» -° ~ oul tm § =~ a ' : —- ; ond ™ 
” — , / ~ ° — - “+ . A aaa - “a 
he . _ . ; . * # “ -- q ~~ f / - 
f f . . . 4 < me = —— j . . : ane , “ 
j . f ' . - - : ei q . : os 
—- - ‘ . “ j - f - j . : . s P . a —_ y : ° 
- - . " 4 ag - - = 
+ ” - ~ - . ‘ — ; . - . - ‘ * . - e 
' 7 . j - ‘ ; ‘ ; , . " — - . a 
a a . . “ . 4 , , . ] ; _ at 
A : ; . , rg a r re ‘ ; ~ - a r . " 
- - - . - e ° . ¢ : —_ > —— 
° aad o . a - ‘ " ~ ° = - onl ww ~ ——' 
- ‘ — . : ¢ _ - z : — 
_~ — - — — ; ie - ~ a 
bad = “~ ‘ a 2 sy “ » + - = ~~ . - “ - “ ~ . 
“ ‘ . = il e ~ - al e - “ é » a ate a na 4 = - — “ 
; - ; . — 
f : i~ j oe © «- * a : ¢ 7 . ~ ; = 
— « i = . f o j ™ e . f . . ° _ j 


a . — ‘ ; P j = . pmceed " 
. —~ ae . 2 - f » . 
a ; ; b : ‘ ; = . - . . “ . 
~ é ‘ > — “ 
. * . “ . » y : ‘ bd 
oie . - - 
7 : n . - - - . < 
. : 4 ya ‘ ~~ - . — 4 
“i pn P ‘ eee » x - —- 
—_ ' = J . 4 f = ~~ @ , ; =< = 
— : > a, ~ ~ “ ‘ 


— a“ 
° - “ ‘ , - . ‘ ; “ —e - 
—_ -- j : ° . < : - — - - - 
" .  o o - » -— - ’ 
— “ ! : ~ . . . ; " . 
Coad y > ; _— ‘ “ - ‘ — 
oi ‘ ‘ j } . — é ‘ ———a _ . 
* . ‘ / 2 ; _ - * ‘ - , = ~ 
- - - ‘ ‘ j : : = f 3 — 
od + e_, 4 é ” — 
-. . a 4 a ma 
* : P - a ° 7 . at f 
j, o ~@ ~ wh. - a, - DE A 
= j - 4 — ° ay . a . ite | 
» = = “ ~ . P o- < te 7 ‘ is - - =~ 
. , — eS , : ; - . _ . , oa * a , “ 
- A n a * . . < ~ _— = 
pepe — “ ” ~ _ > ‘ - as : = - oo o pA 
— — om " i 4 ° = ow - - > f * ~ * —_ é 
- —_ - - - - . a —! J 
—_ . ‘ a P . j s ‘ - — i a d “ . - . 4 
ae pa } j . . ‘ - — - pameoasd _ . . 
- a= > a . « f 4 “ a { -_- ° . — ~ $7 ” 
; . ; ' - ' ~~ : we ¢ : > ~~ Seo > 2 
ad - = , . - f j i ‘ < . - —_ , =e — “ 
‘ ‘ - : j - " — Ge = pate 
“a - ‘ j ~f . > = vw : ~ 
‘ ’ - » Pa - = a 
‘ ~ s _ + ~ _ aiid 
- ‘ - ? “ al , - — ° - f f - ~ ~ 
- f ‘ - » - - _ 2 ee 
~ ; . e + ‘ « < 
a ° r j ‘ P . ‘ -- — | 7 J ad a * - A 
; . p j . f ‘ . — ‘ . . 
. * “— a . - 
j P f 4 ° ' aa ” a pa =» > tum _ —~ ~ 
J . j j - j . . - —_ { . - . — - 
~ 7 . “ -- “ ; . » 4 -+ nom 
* . —— a . - » “ one 7 = j 
P P . . -~ + ~ oa 
” j ; . i 4 : na 4 “ “ ; 
j ? , P # - ~ - a, oy 
. , < : ~ * - } ou n —o- 4 ~ 
; P { é * - aot = i 
4 j tet = . + ~ ‘ - — ‘ —" = j -, — ae é -— ~ 
‘ * - - a — 
~ . = _ a 5 aie © 
- ; > - ad J om _ é ww ae / + ad ’ _ — - . vee “ — 
« i . a —_ . y r “ . : ~ — ¥ et 
‘ , : , . = . ' @ f - ~ - oe - ' . 
- - a ; - “J = - ° et ’ va , 4“ * . A —_ od “ - - ~~ ~ 
— i - - - — . Ps - noe 
én . — * “ a a ced ~<a 4 oe , fj — SS) - 
oun j —_ « - 7 ‘ wa p/ = " oe ~— ~ — pad — 
. , J 7 ~ . ~ ~ a — ie = , _ - ~- a. 
~ - - “s - _ e an =, *e Je « — aad Yaa - 
. o~— . - ~ e — “ - ° os 
; - wh = = o . —— = ~_ ww ~~ 2 é a - ze 
. ‘ ‘ bod rat , 4 ° ‘ . . / <a © fe . = ont 
‘ . j : ‘ ‘ oon ee : f - ~~ — ~w - adm me : “es 
“ ae | ~— 
° ° ow . = ~~ ; - 
” ew 


| 
~~ ~ 


a 
: 
— 
ill a 
a . 
Pa 
= ae 
a, - 
* . 
‘ 
v4 + 
a 
- 
~v 
— 
oe 
—_ 
on j 
—y 
- 
~- 


nd 


— ee 


| 


—) 


— - 
_ 
_ < 
wwe 


‘ 
/ . 
Dene 
— 
‘ 
; 
- Comat / 
- 
— 
~~ 
_ 
- -_ 
_ 
_ 
— 
; a 
° 
4 ° 
a 
¢ > 
04 ‘ 


~~ 


— ioe 
f = -_ 
ee 4 
—s | r - 
* 
—— 2 
ee one 
al 
- _— 
oo 
Z — 
f 
. - 4 
“ . 


- f 
- - 
ef ~— 
, —- @& & 
J mn 
an 


pcm ov 


ae 
“* 
~ 
+ 


.’ om 
i ae 2 , —_ 
- — . o ‘ * ‘ ‘ 4 
4 
. ‘ - Ya . ome » ‘ f . 
. oe “ ’ S > , 
: , : on % ~—— 2 a — 
- - ; _ + ; 7: : = : : — - 2 . 
~ ad . - 2 : ? 
— ~~ ” : Ts ; - - i 3 
= ¢ — f eo eS SS os , - . = 
» j ‘ , —- - ° , . > -- ' 5% <n: <s 
ae = « Pe ee — é — ” — 
. . -. ‘ ” “e . 
o~ - « ° rT ° ws ~ — , : 
7 _ , . ~ _ t. 
j “ . sf . 7 ; . / . ~ : ~ - 
~ “ — 7 7 -~ _ Pd & - ~ ’ a ay 
‘ ‘ , — f _" ’ — ~ - 
~ -- o ° P : , , | 
~_ o ©. - - . -_ “ 7 on =, ° ” , 
- - “ : » ° yon a "'e 
% . : * j ’ , ‘ ° . ad > . + - 7 7 Pom 
- a ~} ‘ - - - tt ~~ 
« f i A j , one . v4 — eo —_ a =— 
e ‘ : 
: YW = « 
, - f j P ’ j —— r * <_< vatiee _ A) “ 
4 - « ow 
~ D ; : ' j ¢ C — . . ‘ 3 
. ~~ : * * ‘ od : — *'--™ ; a _— 
om - «A : ‘ . j - r . ) & / - = : 
e J . * ° F ; ee 
' - | —~ - — - = a 
j ‘ ‘ —— =m / , , . = ~~ ; om - . 
= - ; —_ — . ‘ “ * e “~ " ~a e . . — — * - 
- ~~ ; : | ; 
a - — # : = / -- ' , ze — o : . — 
4 w- — ” ¥ o : — . : - . = Es | ye | 
« pa . — i. oumng ~ 
7 me : 2 = . . | = 
, - - fi? oa “4 ._ = a a " . ~ : si , - — 
-“ , 
oe * = 4 » — = ~ 
a ) . ;, ' , j -, - - , *. ~~ “ / omg 
: = , = . : ~ , a of nM . al ome a a st 
- . » ae a mow we fC aes . s _ ~ . 
— ~ . - . . , . / ° . ! . 
: - * ° - 
— = - 4 ile . [ iediial . -” ~*~ - . ° - a, —— 
: , , ’ aa ; , ‘ am - 
2 , ——y = ~_ - il ~e os ~~? — 
be <S . z ... oe ‘ , —— 
f. i ‘ Daw § 2 a ; Ia S&S ~ —= a= eo 
. ‘ “ > , - 
s Fink - . f , j : . ‘ . =< ‘ . . . . - - 
; ; " o pow 4 ’ Pa ° ss - ‘O@ 
‘ f- Me org ; j ’ / : tg se » - 
; 7 / ; ’ , : 
, sa 7 , ; ' 5 | 
‘ . . j mn < - f - aw <<, 
+ 4 - * ~ _ 
* ‘ ° ” . , “ : : . 
ee ~~. 
- o “ a . , y = es 
s j 4 ‘ / f ~ . : - 
. » ; : . : 3 
. ’ ‘ ‘ j j [_ , ee . ; ~ ° 
¢ ‘ : . . . . > - = ~ > nn = “ ) 
; j j j ae y ‘ - ’ $ ~ C . ’ ' _ st : - 
e e - < - © . ' y om . - 
: ; . : = : y o r Pr “e . x —— vA »* ~ 
; ~ : = | 
- ~ ° . . ca * ae — 
. r= ° P ; : - : 
— : : ‘ oun “ ae 4 
+ P ‘ , , ; i : - = . . - + 
- ‘ ’ . “ - - “ m - ~_ en : : Ss . “> 
* , ‘ ‘ ° ; r; . - j wa > ~ — —" — . rm — a - od 
ceed , . " a - ~ it | - ° a . Cid —_ ll cat a“ ~ 
- * rr ~< . > . ~ + ° . “ a _ , y - " — 
4 : ° — : ~ ; o : 7 { ot o eal “ 
- . j ; ’ / ~— ° * : , 7 4 ~ 
~ . ( < | . 
i ; “ + < / ' - - ” d ? ‘ : ~~ 
- ‘ ‘ ‘ * — “ a ." oo : 
t. : j P s a . } ‘ . ‘i ”“ 
- - - - - ° ° . - a>, 
; f ef vm em SS 2.5 ‘ moon DY Se . 
pint * ‘ ‘ . . ‘ “ j + ~~ eS eS ~ -— < ui Samat 
- - - . - s ~ — — — ~ a ~ 
— ° ~ * o ‘ ‘ = » : ) _ 2 y ’ - ; , 
oe “ . e 4 — * . o— ——— - ow — ’ - ' 
-— : j ‘ ‘ - j ; ‘ ‘ ‘ a ee . , ou” _ , 
q . @ ; f (Hh -_ - ; _ 
- “ o P , ? : . : c ; ¢ 
. f . ’ 
: » , ‘ . . - a 
= ‘ ~~ gf, * / - ‘ ~ ~~ ome “ - ~ — ’ —~ “ 
= . ° - ‘ ° ad - ~ " ' - | 
. ‘ ' : . . - ’ a - eatiied e 9 ” : 
~ w . ‘ mm ‘ - . “ * — a : 
° - : j * / ‘ 4 ‘ extend el ver ‘ ) ' 
: . «4 , . , ‘ j nt he = . ~ 
. ‘ ; + . . o 
: ; j l : ep G 
| oo" - 
~ 


‘ j 
‘ : : f 
t . < _ — OO ~ — . ~~ 
é ‘ ‘ j ‘ . . . ‘ . , ) 
‘ j ; ‘an . _ ‘ 
‘ . ; ¢ Si ‘ued ‘ ; : : + ges 
> . ' 
; | ’ ; = _— f 
; : 4 P —o — “ all * ——2 - e "A r_— 
. ' ' . j 
o - ad la -—< . 2 “ - ‘ — - 
° 4 : : ‘ . . . oS = 
7 cS a “ . — 
‘ = | . * . a 0 - . 
j , . o~ . % : “ a lias 
o . . ‘ , ( . , 
— . . - an y w a4 - . 
“ ; : ® os bes ff f) bus _ ae ; 
” al * , = - , : : - 
- ' j ¥ g 
3 . ; . i | o— 
: “ ; - ‘ ‘ S ~~ > 
; ‘ ' on y - j + o> + 
j — - , 4 ~ ae : 
od > , - ‘ | 
— - ~ 2 - om — - + - a nt , 
— » ‘ ‘ ~ rr + ol 4 i at | ~” J at 
: ; — : ; « ow » - aw 4 ~ bud * ® 
| = , . : on a 
e s . - . _ s - + - . : . 
, => : ; Ton "So 
. Grad a ’ 1 : 
- * ” tea ~ f 
ee -~ 
-_ oa 


. 
. 


— 

oud 

on - 

a - 
— 

on e 

i. 

~ — 
~~ 


" 

j 
‘ 

< 
- 
« 

. 
ont -_ 
~ / 

~~ 


a 
7 ~ i 
. / 
pas — 
. — 
» % on 
‘ 
° o onsicat - 
f 
’ * 
~ + 6 “ 
* . 
~— 
a / 
. Een! 
4 * o 
fy 
” 
. 
eo - 
— 


aw 
o —— 
o~ 
~ ; 
- 
—— 
— 
« 
+ — 
. " 
D2 ohea 
* — 
- . . 
* — 
4 
a) 
; 
* 
. 
—) 


~« 


. 
+ 
a 
—) 
; 
- 


* 

~~ 

a) 
. 


eed 
oe 
- 
. 
* 
’ 
~ 
- 
oes 
emeet 
a) 
—— 
Ped 
~— 
~ 
- 
—— 
_ 
- 


+ 
— 
— 
—_ 

= 


— 


GEORGE CRANE, ADMINISTRATOR, &€C, ow 


| * } ) 7 } 7 Y . j - } o ry 
a a \ > ~ ~ * 
mia ow »» ’ * hs *) — ' > _ , . : a ¥ Ac] ‘ Yr 
1) ~ aa ‘ ai i | if _ sat aa i 4d cat it sai ~ a . ial \ a4 ti i\ 
. 
Wi 
>» ao : ‘ + _ . 4 Y ™ * * . . oe + .** yy > e : . 
. : : : + L\ ° 
siti t . 4% q , a YN ‘-. is ass a . _ : A ay hii . oO . + > . | < 
. ~ - : 
8 » 
* > * > ° 7 7 
| — yon 6 ; : > t * . & < e s * P 
* y : es Nw ss + aa \ + * 6 7 . 5 om * : a see ‘ 
\ ¢ . } ’ 
- ’ > . > be _ " ° . >?  ? ’ ’ ’ ‘ ’ 
- t : * | 4 a \ = si . .¢ , |" = . . ci . Li ~~. . | 1 
. . 

; , , 

> 7 ‘ . 7 . a ~ . . : 
° { >» * ® . : 
. «i ‘ . st aatii _ \ . ; ™ , 4 as “i\s . . ahi 4 
. “. 
. . . : . . - . > 7 
? as 4 i? \ =O! . : , ' 4 ry | » F) 
i > * —, * J “ a * > r —_ 6 — 
, } | 

. . , . ‘ .» ° . Sa , . J eS ‘ rr“ Ff 
t . : Siva’ =, _ * ‘ _ . * . . oe | iot | yo . iu 

’ : , 

’ : : ° . ° : ’ . od 7 * ‘ ,* 
Lie «lh 4 MU it saa ae ai | * . : y ~ 4 . we it ss ) — ‘ itl 
j . . . . * + + , 

- - Y ‘ ’ . . . . * ‘ : ° , : ? - Fy . : . ; . 
swt Li —«l ‘ sctLeo Vi bahidtséy 44071 ‘ ‘ sy Y » ULE Suidd Didili- 
; , " 
?yF " = . ' ‘* . > ° : . ,* -moFf 
: ; ; : ; { 
: : aia , i< iat itt } : chLiiiit | * . rs i= Ria Lila t ] Le ; vilclh & 
} - , " , « ’ > ‘ 
¢ r ; . ? , es ¢ ° ' , , ’ 
j ,T) } ’ } 3 } ’ | 
‘ ‘ . oy 8 aa ue iis UAlt ah iti s ® ; : ravs ma \ Uy AG ; ‘ at Vi 
: . 
} . , : , , 
* FF sees © ‘> *% r? 24 ¢ rYT ’ rr » | 
. ’ : 
»\ ii Lt itliry. cut ci il | will ai iti aw at \ n e {i0) Lilt Li AS 


. Se } 1 at } } } } : : 

he said defendants bv them secondly above pleaded, Savs toav ls 
e . ‘ . " : . : onal . . - } fe , ’ 

the said plaintiff or not, by reason of anything In that plea alleged 
. . . . ° — , . e — 1 P . : . ’ " . 

from hav ing or maintaining His atforesald action thereof, 


, . . , - . : .* ¥% . 
because ne says that tne said detendants did not. at the Salad time 


. ° _ 
. . i 2 \ - " | 7 , \ . . " " 
when, etc., acquire or take any title or estate, nor did such supposed 
\ 
: , ° ’ . 
. e «> I 4 . set I * P . ' . . 4 . . ; . . i." . 
OT Lane any titie whatsoever 1h Manner ana iornm as in 
7. ‘i 4 } +? +1 : 7 } | 
ets 4 ‘ ; ,% i ' . i ry) ry . ay 
12 sald plialntlii pravs may be Inquilred OI DV the 
. . . ‘ - 


, 


, 

, 4 j 4 ’ , ’ ° 
. ‘> > " <y ." . sy 7 wor), ae pir gc 
country. ete.: and the sald defendants do the IlkK¢ 


’ 14 Therefore the iss above ioined are ordered bv t] —- 
S neretore the issues above joined are ordered Dy the circult 


court ofthe United States forthe southern district of New Yor 
; , . * , : + ; , , , ] 
; to be tried at a stated term oO! said court appointed to beheld at thecity 


! 
, t ' : " N ” : : f . a 
} : »a? ™ ¢ . . _ ? 7 : . , , , * 4 . 
hall Oi tne city Oo: Wey \ Orn O11 Uli — day ol ———-,, In the vear ol 


} 


ute in said case made and provided. 


Ty . Y . bs a : ’ . 7 : — > _ j . + ae " 4 XY on r _ 5 
United States Circuit Court, Southern District of New York. 
Judament. 


CALVIN B RR 


THe Des Mornes NAVIGATION & RAILROAD COMPANY. 


. } ] . } } A: £3 ' ] | . 
(ame as well the above-named plal! i aS toe avdovy e-named de- 
. , y ’ : - ™ . : 7 , , 
— fendant. OV their respective attornevs avove mentioned, and tne 
* . 
. + . , , , ° > 7 , > 
lurors Of Jury summoned LO try the salad issue delng called aiso came, 
¥ ; . ’ . . . ° F . ; " ’ e 
who, to speak the truth of the matters aforesald, being chosen, tried, 
: | ? , , ’ . .*% 
and sworn, Say upon tuelr oatns said detendadant 18 gullty 
of the several breaches OI covenan ve i d to 1ts charg: nh tnani- 
} P ‘ = } 
ner and form as the said defendant ibove in that behalf all ced 
e : . +} ‘ . ] ] t -_ <> v¥ ] rT ris ; yer 4 7s" 7... | " rr 717+ 
against the sald detendant, and the sala iry assesses the damages 
; , ° > , 


Ol the sald plaintill, DY reason of thi premises, over 


Y 
tT} q le his 
na avUUV ¢ iis 


7 
] ] « : — .* } 7% t , ‘ic in 4 
COSLS and charges wy him bil GWOVe, iS SUIL, INI this beha 


aw @ 


\ ’ * |” * - , -an I . ] ” 4] 
(TENTLEMEN OF THE Ji be. You Wiil see that the col 


i 
LIONS raise s by the eviade 


" ; ; 
which I have come upon the ques nee mn n this 
case dispose of all exce sat one, and that relative to the damag S pr 
which I will submit to you. I! callie charge you— 
15 1. That no ti “a he lands in questi assed to the Ter 
‘tv lait LIV title LO the iands in question passed LO tne cr- 


ritory of lowa by virtue of the act of Congress, August 8, 
1864, these lands l\ ing above the Raccoon Forks of the De Ss Moines 
river. This point has been already settled by the Supreme Court 
of the United States in the case of the Dubuque «& Pacific Railroad 
Company vs. Litchfield, 25 of How. Ri Ps 66. 

2. That none of ie acts of the executive officers of the United 
States which have been proven, nor all of them taken together, had 
any effect to extend the operation of the act of August 8, 1546, over 
title to them, either at 

the Territory or State of 
lowa, or upon these defendants. This result follows from the decision 
of the Supreme Court already cited. 

>. That these acts of the executive officers of the United States 
proven and relied on in this case did not reserve to the United 
States these lands for the purpose of aiding in any other objects or 
internal improvements, or for any other purpose w hatever, and there- 
fore they are not drawn within the proviso of the act of May 15, 
1856. ‘Those of them which proceeded upon the idea that these 
land were embraced in the grant of August 8, 1846, were mere errors 
arising out of a misconstruction of the terms of that grant. They 
were, no doubt, made in good faith and for the purpose of form: ally 
fixing and defining rights sup venoen to have been already granted by 
Congress; but as these acts, according to the case, 23d How., 66, 
exceeded’ the grant made by Congress they were void. ‘These acts 
were intended as acts of ys and not acts of reservation. ‘To 
now attribute to them the effect of having reserved these lands to 
the United States—that 1s, set vee apart for the use of the Govern- 
ment itself, would be reserving the natural consequences originally 
intended to flow from them. Such a construction of these acts, I 
think, would be arbitrary and neither warranted by any circum- 
stances presented by the evidence or by the settled rules of law. All 
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The court thereupon charged a 


verdict for the plaintiff; to which « 


fendants’ counsel excepted. 


The jury found a verdict in favo 


damages at $24,254.00. 


And because the said several except 
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defendants, has set to this bill of exceptions his seal the third day of 
November, one thousand eight hundred and sixty-four. 


IL. 8.| WILLIAM D. SHIPMAN. 


Filed November ?1. 1864. bond for cost. 


Nate x ? , [; i¢ Di > Moin iS \ i oat ai. 4y f ri | | ad f ’ gt, l}i iP Pla nti ii 
. . ~ 
r oY y + * - 
} , fe; Be B , 
Supreme Co of the | ed S s December Term, 1864 
Toe Des Mornes NaviGatron & RarirRoap CoMPAN’ 


. 


tne l nited States for the southern 
, 


ae ~~~ i , , = © 
qgistrict Ol Ne VN York. 


> rr y* FT , fy +a. ait : ‘+ ye? e 
In erro] Lv) Lile Viiwwivt COUT. O1 


Chas. Tracy ; P. Smith, for intervener. 
Docket entries: 
LS64., Dec. 10.—Record received and filed. 
No. 221. December Term, 1865. co 
Docket entries continued : 
LS6b. Feb. 8S —Motion of Mr. Allison for leave LO intervene 
filed. 
48 1866, Feb. 8.—Affidavit of J. M. McKinley filed. 
4 ‘“ 13.—Leave granted to the Dubuque & Sioux City 
R. R. Co. to intervene, ete. 
1866, Feb 21.—Brief of P. Smith. for intervener, filed. 


No. 133, of December Term, 1866. 


| 
Docket entries continued: 


1866, Dee. 14.—Mr. J. F. Duncombe filed a motion to intervene, 
etc. 
1866, Dee 17.— Leave granted Mr. Duncombe to appear and file 
printed argument. 
1866, Dee. 17.—No. 204 to be argued with this case. — 
1867, Feb. 8.—Submitted with No. 204. 
May 13.—Reversed with costs and a venire awarded. 
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19 Supreme Court of the United States. December Term, 1866. 
THe Des Moines NavicGation & RAILROAD ComPaAny, ) 
al n Error. Ds 
Plaintiff in No. 291. 
iis 


CaLvInN BURR 


. s} ' + ; 4] ; . . . } 
In error to the-circuit court of the | | States for the southern 
district of New York 
re? ) 7 . .* wo 4 5 » * ‘ 
The Dubuque & Sioux Citv Railroad Company. a corporation. ete. 
a . . . 
ng " > . . 
by Wm. B. Allison, its attorney, now comes and moves the cour 
. 2 ‘a 
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DUBUQUE & SIOUX CITY 
RAILROAD COMPANY. 
Bb. ALLISON, Its Attorn 


True COpy. 
Test : 


rh. 8] D. W. MIDDLETON, 


’ ’ ’ » 
( CTA Supre it Court { ‘ ». 


Supreme Court of the United States. December Term, 1865. 


. 


Tue Des Mornes NAVIGATION & RAILROAD COMPANY, 


Plaintiff in Error. No. 991. 
is, : 
CaLVIN BURR. 


In error to the circuit court of the United States for the southern 


district of New York. 


[, James McKinley, on oath say that | am an attorney and coun- 
selor at law, and am assistant attorney of the Dubuque & Sioux City 
Railroad Company; that within the past few days, and not before, I 
have had an opportunity to examine the reccrd in the case above 
named ; that the said railroad company are materially interested in 
obtaining a correct decision of the principal point raised in said 
cause, an that I verily believe a decision of the point against the 
above-named defendant in error would prejudice the interest of said 
Dubuque & Sioux City Railroad Company, although not a party to 
the record in the above-named case. ‘The decision made by the court 

below (Hon. Wm. D. Shipman) is the point on which rests the 
OU title to about seventy-seven thousand acres of land granted by 

Congress to aid in the construction of said Dubuque & Sioux 
City railroad : further, that I have reason to fear that said Burr is 
not a bona fide litigant, but, on the contrary, is desirous of obtaining 
a decision against himself with a view to prejudicing the title of the 
Dubuque & Sioux City Railroad Company and their grantees. 

Signature to the foregoing affidavit. 


(Signed) JAMES M. McKINLEY. 
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Subseribed and sworn to before me. the clerk of the district court 


of Dubuque county, Iowa, this Ist day of February, 1866. 
Witness my hand and official seal 


| SEAL (Sign Gi} M. LEPPER, Cl rk. 


Test:  [SEAL.] D. W. MIDDLETON, 


Clerk Sup. Court U. §. 


Endorsed as follows: The Des Moines Navigation & Railroad 
Company, plaintiff in error, vs. Calvin Burr. Affidavit of James M. 
Mckinley. Filed February, 1866. George Bb. Corkhuill, clerk. 


Motion on B. half of ah lo va Homestead Company and Their Grantees 


i”) Intervene toy the Purpose Ol Argument. 
In the Supreme Court of the United States. December Term, 1856. 


THE Des Motnes NAVIGATION & RAILROAD COMPANY, ) 
Plaintiff in Error, | 


CALVIN Burr, Defendant in Error. 


Now, to: wit, December 14, 1866, comes the [owa Homestead Com- 
pany and their grantees of the State of Iowa, and by their attorney, 
John F. Duncombe, moves the court to permit said parties to inter- 


vene In this cause for the purpose of argument on the part of de- 
fendant in error. and for the cause state— 
TT ‘ ’ ais > > ‘ 9 " } ] ; . eet. , 7 . ‘o lir . ] . . 7 . | 
l. nat said Company and their grantees are directiy intereste 
<a cage ad , | , Sa ; 
in the decision of this cause In this, to wit: Said company and their 


grantees claim to be owners in fee simple of the land named 
ol in the pleadings and over fifty thousand acres of other lands, 
the title to which is involved in the decision of the legal 
questions involved in this suit. 


Signed) J. F. DUNCOMBE, 


Attorne 7 for Inte rrener. 


Test: |SEAL. | D. W. MIDDLETON, 


) ’ ’ y ’ 
(1s rk Supre me Court US. 


Endorsed as follows: Supreme Court U.S. December term, 1866. 
Des Moines Navigation & Railroad Company, plaintiff in error, vs. 
Calvin Burr. Motion on part of Iowa Homestead Company to in- 
tervene for argument. Filed 14th day of December, 1866. Granted. 
J. F. Duncombe, for interveners. 
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2 (‘— Docket Entries and Extracts from Minutes Supreme Court 


United States in Sam’l G. Wolcott, Plaintiff in Error, vs. The 
De 8 Moines Navigation ra Railroad Company. 


Supreme Court of the United States. December Term, LSG6OS. 
SAMUEL G. Wo xcott, Plaintiff in Error, } 
ts. ‘ No. 303. 


Tue Des Moines Navigation & Ratrroap Company. | 


In error to the circuit court of the United States for the southern 
district of New York. 


J. W. Gilbert, P. Smith (for intervenor), Chas. Tracy, Litchfield. 


Docket entries: 
1S65, Nov. 27.—Record received a! 'd filed. 
1865, Dee. 21.—Stipulatior to submit filed. 
1865, Dee. 21.—Brief of J. W. | ‘lbs ert for the plaintiff in error 
filed. 
1865, Dee. 21.— Brief of Litchfield for the defendant in error filed. 
1866, Jan. 2.—Submitted under 20th rule. 
1866, Feb. 8—Motion of Mr. Allison for leave to intervene, and 


also for leave to file printed arguinent 


1866, Feb. 8.—Affidavit of J. M. McKinley filed. 
53 1866, Feb. 13.—Leave granted intervener to file argument 
hefore lst of March. 

1866, Feb. 21.—Brief of P. Smith for intervener filed. 

1866, Feb. 26.—On motion of Mr. Cook, leave granted him to file 
argument before Ist March. 

LS6Ob. Mar. 12.—Ordered to be continue 
I - to any of the parties to file ap erey arguments. 

1866, Mar. 23.—Brief of Mr. B. C. Cook for intervener filed 


y t e 
i to the next term. with 


No. 204, of December Term, 1866. 


Docket entries continued : 
cae Dec. 4—Reply brief of Litchfield filed. 
1866, Dec. 17.—Ordered that counsel have leave to argue this 
case with No. 133, 1f desired. 
1867, May 13.—Adjudged to be affirmed with costs. 
f the United States. December Term, 1865. 


Lil ‘ 


54 Supreme Court of 


SAMUEL G. WOoLcoT’ 
; .No. 303. 


is 


Tne Des Mornes Navigation & RaILRoAD CoMPANY. } 


The eounsel for the plaintiff and the counsel for the defendant 


hereby agree to submit and do submit this case upon printed argu- 


ments 
Dated December 18, 1865. 
(Signed) J. W. GILBERT, 
Of Counsel for Plaintiff. 
(Signed) EDWIN C. LITCHFIELD, 


Of Counsel for Defendant. 
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SAMUEL G. Wotcotrtr., Plaintiff in Error. 
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I have charge of the defendant's lan 
ye phn naa [ have been the defendant's age 

nee the summer of 1S0b. 

As the defendant’s agent my business has been to pay the taxes 
assesse | 
for, and give them my care In 

As such Ale lit I was re ) 
matters of litization in this State affecting the lands of defendant in 
any manner 

[ had notice and accepted service of the original in the suit of the 
Iowa Homestead Company vs. The Des Moines Navigation & Rail- 
road ere re apse others. which was commenced In the distric 

| . 
court of Webster countv and was removed to the circuit court of 
the United Rietes by counsel for the non-resident owners on my 


} . . } , a + ] 
AMaGAaVIt bond, and was finall qgerernilnead, Of) ippeai, i the 
+s) . . ’ + we r [| . j ¢ : . ] |) } . . 
OZ supreme Court ol thie Jnited States at the eceniboer term 
; 
. > =e 159 
ae 5 ye 


° } ce } : } } . 
During the Del \ding Ol that sult ana otvners 1hnvo 
; 


Fi inds | snown as the Des Moi ies river lands | had e 


' . * rf . . * ; ' | . . id + - : . ] ee 
ol f the Interests OI neal ‘ly all Or the non-resident owner’»rs, Inciuaing 
those of the defendant, as well as those of the Des Moines Naviga- 
tion & Railroad Company. I retained counsel and paid all the ex- 


enses ali rees to counsel ineurred by the litigation : In all of 
which the defendant’s lands were protected by me, as her agent, the 
same as were the lands of all the other non-residents who had de- 
ee aa the Des Moines Navigation & Railroad Company, 
and for whom I was agent. 

l'o pay expenses and counsel tees uSSt ssed tne non -resident 
owners, including defendant ate her “i ous epabieed o to their 
interests in the lands involved in the controversy, and the defend- 
ant’s portion of the assessment was included in charges made in my 
accounts with the defendant’s husband. amounting in all to about 
$1,400. ‘These charges were made with the knowledge and consent 


That the reports of the cases of the Dubuque & Pacific Railroad 

Company vs. Edwin C. Litchfield, in 23 ~~ The Iowa 

O ul . Lh 1 all y Railroad Company, 

in 17 Wallace, 153, and Wolcott vs. The Des Moines Valley Railroad 

Company, 5 Walieds, O61. an venecind therein, shall be received as 

evidence by the court as far as competent and material to any of 
the issues herein. 3 és 


63 Decree. 
KDWARD K. GoopNnow vs EDWIN C. LITCHFIELD 


This cause coming for final hearing, the iis eon tae 
his attorney, and the defendant appearing by his attorney, C. H. 


GEORGE CRANE, ADMINISTRATOR, &C. 1 


Gatch, was duly submitted to the court upon the pleadings, evidence, 
and arguments of counsel, and the court desiring to take cause un- 
der advisement it was ordered, with consent of the parties to the 
that the decision of the court be rendered in vacation, and that 
the deeree of the court be entered iis i tne ith day Oo! March, LSS4. 
And the court, having a considered the pleadings, evidence, 
and arguments of counsel, finds the issues in favor of the plaintiff, 
and further finds that said D laintif ff is entitled to recover the sums 
of money paid by plaintiff's assignor and interest thereon from the 
times said paymenty were made 
The court also finds and decides that the plaintiff is entitled to a 
he lands on ae ch said taxes were paid. 


| on { 
lt is therefore or red, adjudged, and decreed that said Edward 
Kk. Goodnow, plaintiff, have and recover of and from Edwin C. Litch- 
held, the defendant. ~ sum of $4,606.18 and interes! oo reon at six 
per cent. per annum from the 4 di Ly Mareh. 1SS4. and 
O4 costs of suit, taxed at dollars, mr pe ad claim or 
decree be, and and is hereby, made a special lien on the lands 
described in plaintiff's petition, to wit, from the 28th « April, 
lSio: that plaintiff have spt clal execution. and that sa * land. be 


} 
sold thereunder according to law 
| : j + “. k. . | i -_ = , - + rr ‘+ »* , 
otices of pit ypeal were served Ol an TiItCinaA ot said COUT Septem- 


-” ) ISS4. il | {, (or rT) ioprrerii “7 r* ’ ~ ory! mn} . | 
ber Z, id on Weo. Crane, plaintifis attorney, Sepfember 1, 
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The court erred in overruling the demurrer of defendant to 
plaintiff's petition. 

. The court erre dl In overruling the motion of defendant asking 
for a more specific statement in p! intiff’s petition as to the charac- 


j : 


ti r 1 which he whe 

: ‘The court erred in disa owing defendant's petition for removal 
to the United States circuit court and refusing to grant an order for 
such removal. 

1. The court erred in sustaining plaintiff's motion for change of 
venue to the district court. 

The court erred in holding and deciding on thi 
sion that plaintiff had such interest or relation to the cause of ac- 
tion sued on as entitled him to maintain suit in his name 

The court erred in holding and deciding on the final submis- 
sion that the lands described in plaintiff's petition were subject to 
taxation for any of the years 15861, ‘2, ‘5. 

7. The court erred in holding and decidi yy 
sion that the plaintiff's claim was not barred by the statute of lim1- 
ti — s of the State of the New York. 

The court erred in holding and deciding on the final submis- 
ae that plaintiff was not estopped from prosecuting this suit by the 
former adjudication in the said former suit of The lowa Homestead 
Company vs. The Des Moines Navigation & Railroad Company ef al. 
and others. 


> } . 
. final submis- 


ag a Re a TT cea aaiae: i canna 
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65 9. The court erred in holding and deciding on the final sub- 

mission:that plaintiff was entitled to a lien on the several 
parcels of landiin the petition described for the amounts of taxes 
paid thereon, respectively. 

10. The court erred in holding and deciding on the final submis- 
sion that plaintiff was entitled to interest on the several payments 
of taxes made .by his assignor from the dates of payments thereof, 
respectiv ly 

11. The court erred in holding that the payment of the taxes was 
not a voluntary payment. 

12. The court erred in allowing interest without any proof of de- 
mand prior to bringing of suit. 

The court erred in rendering any decree and not dismissing 
the bill. 
C. H. GATCH, 


se ‘ ° e ’ ’ 2 
tt) {Apinion Oy} thi Supre Tiié ( nurt Or lou { 


GoopNow v. LITCHFIELD. (Tl'wo cases.) 
- Appeal from Webster district court. 


Turespay, December 15, 1885 
These cases ibvolve claims for reimbursement for the taxes paid 
upon certain lands in Webster county. There were judgments for 
tiff 


the plain tiff and the defendants appe: at 
C. H. Gatch, for ania George Crane, for appellee 
RoTHROCK. J.: 


I. The questions in these cases are substantially the same and 
require but one‘opinion for theirdetermination. They are in many 
respects similar'to cases already determined by this court involving 
the right to recover for taxes paid on what is known as the Des 
Moines river lands. The whole controversy is just this: The lands 
above what is known as the “ Raccoon Fork of the Des Moines river” 
were for a long time in controversy between what is known as the 
‘river gal dnd the “railroad grant.” The claimants under 
the river gr: ge tgerns recovered the lands. Pending the various 
contests as to the title to the lands, the claimants under the railroad 
grant paid largé sums of money in the discharge of taxes upon the 
lands. They claim that, inasmuch as the claimants under the 
river grant succeeded in obtaining the lands, they ought to pay the 
taxes thereon; or, what is the same thing, they onght to reimburse 
the claimants under the railroad grant for what they have paid. 
This court has been of that opinion, and in many cases which we 
have determined arising out of these matters we have determined 

that the taxes were not officiously paid by the plaintiffs or 
67 their asstgnors, but that the payments were made in good 
faith and ought to be repaid, with six per cent. per annum 
interest from the time of the respective payments. The payments 


GEORGE CRANE, ADMINISTRATOR, &¢. 47 


in these cases are for taxes for the years 1861, 1862, and 1863. It is 
urged that the lands were not taxable for the year 1861. We had 
occasion to examine this question in the case of Goodnow v. Wells 
ante, p. 654, decided at the present term, and we there held that the 
lands were taxable for that vear, and with that decision we are 
content. 

LT. The defendant moved to require the plaintiff LO make his 
petitions more specific, and the motions were overruled. ‘The pe- 
titions show that the plaintiff sues as the assignee of the Dubuque 
& Sioux City Railroad Company. ‘The assignment was in writing, 
and the same is exhibited with the petitions and made part thereof. 
it plainly cL pp ars from the petition that the plaintiff sued as trustee 
of an express trust, and he was specially authorized to. bring and 
maintain suits in his own name to recover the taxes in question. 
We think the petitions were sufficiently specific. 

III. The defendants filed petitions for the removal of the causes 
to the circuit court of the United States The Vv all ced that they 
were citizens of the State of New York, and — it the plaintiff, 
Goodnow, is only a nominal party to the suits, and has no interest 
therein whatsoever, but Is prosecuting the same for the sole and ex- 
clusive use and benefit of the Dubuque & Sioux City Railroad Com- 
pany, which was at the commencement of the suits and still 
corporation under and by virtue of the laws of the State of lowa 

and having its principal place of business in said State of 


68 lowa, which said railroad company directed me commence- 
ment of said suit, employed counsel to prosecute the same 
and are directing and controlling the prosecution. The petition 


’ 


for removal was disallowed, and the defe n dants excepted and assign 
the ruling as error. 

If the petition had been entertained by the court and the removal 
ordered it would have been upon the ground that the controversy 
was really between citizens of different States—that is, that it was an 
action between the Dubuque & Sioux City Railroad Company, My the 
State of lowa, and of the defendant, a citizen of the St ' New 
York; but the assignment to the plaintiff invested ens ‘with the 
title to the claim or cause of action, and authorized him to prosecute 
it by suit. We have recently decided that in such case a party has 
no right to a removal of the cause to the Federal court. See Vi- 
mont v. Chicago & N. W. R’y Co., 64 lowa, 513. 

IV. The venue of the actions was changed from the circuit court 
to the district court of Webster county on the application of the 
plaintiff. The defendants insist that the showing made for the 
change of venue was insufficient. The affidavit of the plaintiff in 
support of the motion to change the venue was as follows: 


“Srate lowa, County of Webster : 


“Tn the Circuit Court of 


sald County. 


‘EpwarRp K. Goopnow v. GRACE H. LITCHFIELD. 


wat Kdward K. Goodnow, being first duly sworn, depose and 
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that I am the plaintiff in the mee? itled action: that 
6Y M. D Miracle, judge of this court is, to the best of ny knowl- 
edge and belief, SO prejudiced cia Ine that cannot 


obtain a fair trial before him, and that the existence of such preju- 
dice was not known to me prior to the last continuance of this 
action 


‘EDWARD K. GOODNOW. 


: ' ‘ : " . , ? 
‘STaTe oF New York, County of New York: 


‘I, A.C. Vaughan, a notary public in and for the county and 
‘ 


4 } ? m ’ r pe wo at : 
5 New York, do he y ceruly that the foregoing afhdavit was 
. ) 7 , a Ca =“ 

sworn to before me and subscribed in my presence by said Kdward 
> , . oe . } } Pes . —— ‘> 
Kk. Goodnow this elghth day ofl May, A. D. 1882. 

\ . . ; \ ] ] 

V1 SS mv hand and seal. 

[Seal Art (.. Vauechan. Notary Pu! Kines Countv. New York County 


A. C. VAUGHAN, 
éé Notary Pu hlic. Kings f ounty. 


t was not authenticated, as required 


; 
’ : 1 ' Rite sidieas in : ' } } 
by ie law. be CHUSEe the nameol le State w as Not 1) D) ressed on thre SeAl 


of the nowary public, and the case of Steve WwW itis ims, LG lowa., 
] ] ’ . } : 7 1 j ’ 
540, is relied upon as decisive ol —ahepline vin _ that case a nowry 
“4 ; | 4 to j . . ] ee «. if 
public 8)! Mi nigan athxed Aas a seai to a certincate » ad posit ions ra | 


wafer. with his name and the name of the rg written with a 
} ? : ’ . 

pen, and there was no Impression on the a 6 rr wafer. It was 

held that, as no proof was introduced that the laws of Michigan 


were different from our own, the authentication was not sufti- 
cient. 
70 No objection is urged in argument as to the sufficiency of 


Loe seal, exceptt hg that the 1 name of the State is not « ngraved 
thereon. his is required by the laws of this State, and while it 1s true 
the laws of other States are presumed to be the same as our own, 
unless the contrary is shown, yet we think it is fair to presume that 
soine showing was made in the court below that, by the laws of New 
York the name of the State was not r quired to be engraved on the 
seal. Levy v. Wilson, 43 lowa, 605. We think this should be pre- 
sumed 1n this case, because it does not appear affirmatively that this 
specific question was raised in the court below. The only objection 
made to the presi of venue was a reneral exception to the order 
making the same. It is said that no presumption can be entertained 
that any evidence was introduced, because it appears from the ab- 
stract that all of the evidence en in the court below is 
contained: in the abstract. We think this has reference to the evi- 
dence taken upon the trial of the case in “the district court and not 
to the preliminary proceedings in the circuit court. It is further 
objected that the supporting affidavit for a change was tee properly 
seven 5 because in its caption it is entitled “State of Iowa, 
count Webster,” and it appears to have been sworn to before a 
ine tote in Dubuque county, in this State. The presumption 
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‘Is thatthe notary public took the affidavit in his own jurisdiction, 
and the caption does not show that it was sworn to in Webst 
county. 
7] V. There is no other question in these cases except such as 
have been already determined by this court. We need not 
cite them. ‘The most of them are cited in Goodnow v Wells, ante. }? 
6o4, at the present term. 
Afhiirmed. 


“2 Judgment of the Supre Hie Court of [ / Dece mie r LD. ISS5. 


‘EpwaARD K. Goopnow 


ki. C. LircHrietp, E. H. Lircurieip, Ex’r, App'l’ts 
Appeal from Webster dist. court. 


— 
. 
a 


In this cause the court, being fully advised in the premises, file 
’ 7 


their written opinion affirming the judgment of the district court. 

lt is therefore considered by the court that the judgment of the 
court below be, and it is hereby, affirmed, and that a writ of pro- 
cedendo issue accordingly. 

It is further considered by the court that the appellants pay the 
costs of this appeal, taxed at $19.75, and that execution issue there- 
for.” 

I, G. B. Prav, clerk of the supreme court of lowa, do hereby 
certify that the foregoing is a full, true, and complete copy of the 
final judgment entry of said court in the above-entitled cause, as 
full, true, and complete as the same remains on file and of record in 
my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the se: al of said court this 15th day of Sept., A. D. 1887 

[Seal of the Supreme Court of Lowa. | 
G B Paes, lerk. 


Transcript fee, — 
. Supplemental Decree or Certificate 


EpWARD K. Goopnow, Appellee, 
is. ge 
EpwArRp H. LircuFre.tp, Ex’r of the Estate of Edwin C. Litchfield, 
Deceased, and Substituted for said Edwin C, Litchfield as Defend- 
ant and Appellant herein. 


. And now, on the application of said defendant, it is certified by 
the court here, and ordered to be made part of the record herein, 
that by the answer of the defendant and in defendant’s assignment 
of errors and. on the hearing in said cause the defendant claimed 
: immunity from the entire demand and claim of plaintiff on the 
ground that, as he claimed, the same demand and claim had been 
] adjudicated against plaintiff!’ s assignor, the lowa Homestead Com- 
pany, by the Supreme Court of the United States in the case of the 
7—670 
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EXECUTOR, &C., VS. 


5O EDWARD H. LITCHFIELD, 
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Company vs. The Des Moines Navigation & Rail- 
road Company, and this defendant’s testator, Kadwin C\. Litchfield, 
and others. Al the Octobe r term the reof, A. 1) 18/2. and that our 
decision herein was and is against the immunity so claimed by the 
defendant herein 

And it is further certified and ordered to be made part of the 
record | fendant’s answer and on the hearing of said 
Cause ci fe ndant claims d Immunity from sald entire elaim and dle- 
mand, because, as was claimed and alleged, the allewed cause of ac- 
tion not having accrued within SIX years preceding the commence- 
ment of this action was barred by the statute of limitations of the 
New York, and that, to determine whether or not 1t was so barred, 
it became njaterial and necessary to decide whether or not the de- 
cision of the ego pepe of the United States in the case of 


Samuel ¢  Wol COT US. The Des Moin <~ Navigat tio iV Rail- 


—— 


74 road ( uenpeiey, re oh d 1n > Howard, OS1, was a final deter- 

mination of the question of “title there] de cided in order to 
determine when the plaintiff's caus er isch accrued, and that our 
decision herein was and is that said decision was not a final deter- 


mination of said question, and was and Is against the immunity so 
claimed because of said decision that said determination was not 
final. 

nd it is: further certified and ordered to be made part of the 


; ] + . wi yl . +e . : . ’ Bs } “ ' 
record herein that $2,522.71 of the amount herein found and adjudged 


to be due from the defendant to plaintiff was so found and adjudged 
as and for that amount paid by plaintiff’s assignor as and for taxes 
for the year 1861 on the lands in the petition described ; that said 
lands are part of the so-called “ Des Moin s river lands,” cranted by 
the United States to the State of Lowa by act of Congress of August 
8, 1846, entitled “An act granting certain lands to the Territory of 
lowa to aid in the improvement of the navigation of the Des Moines 
river, 1n a Territory,” the joint resolution of Congress of March 
2, 1861, entitled “A joint resolution to quiet title to lands in the 
State of cone." and the act of Congress of July 12, 1862, entitled 
An act confirming a land claim in the State of Iowa, and for other 
purposes, ” and that all of said lands are located above the Raccoon 
Fork of the Des Moines river; that the validity of said taxes and the 
levy thereof. for the year 1861 was drawn in question herein by the 
defendant on the ground, as maintained by defendant, that the lands 
were public lands of the United States, at least until March 2, 1861 
and, if so, were not under the law of Iowa taxable until the year 
1862; and this court decided herein that said lands were sub- 
70 ject to taxation by the State of Iowa for the year 1861, and 
$2,022.71 was recoverable of defendant by 
plaintifl because the same were so subject to taxation for that vear. 
And if Is further Cr rtifie d a id ord: rs dl to be made part of the rec- 


“1 . Tr) } 7 | te o> 4 | } : } ' . . 
ora herein that the defendan on the hearing hereol claimed lle 


munity from the demand and claim of plaintiff to the amount of 

ld $2,522.71, on the ground that the same was paid by plaintiff's 
assignor as and for taxes levied on the lands in the petition described 
for the year 1861, during which year, as claimed by defendant, said 
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lands were under and by the legal effect of the juint resolution of 
Congress of March 2, 1861, entitled “A joint resolution to quiet title 
of lands in the State of Iowa, ‘purchased by defendant’s grantor of 
the State of Iowa, and were therefore for that year exempt from tax- 
ation under the statutes of said State of Lowa, and that our decision 
was and is that the defendant’s said grantor did not under and by 
the legal effect of said joint resolution become a purchaser of said 
lands on said March 2, 1861, and therefore was and is against the 
immunity so claimed. 

And it is further certified and ordered to be made part of the 
record herein that on the hearing of said cause the defendant claimed 
that this court had not jurisdiction to hear and determine the same, 
because, as was claimed, under and by virtue of the provisions of 
the act of ( ongress of March 3, 1875, for the removal of causes from 
Stute to Federal courts, by the petition, bond, aud other p ror Ce dings 
of defendant for removal filed and had in the cireuit court of We b- 
ster county, lowa, from which the same came by appeal to this court, 

the same was removed from said circuit court to the United 
76 States court for the district of Iowa, central division. That 

our decision herein was and isthat said cause was not thereby 
removed, and, under the provisiol s of said act of Congress, was not 
thereby removable, and that this court had jurisdiction thereof to 
hear and determine the same on such appeal, and therefore was and 
is against the immunity so claimed. 

AUSTIN ADAMS, 


Chief Justice Oi th Supre Hii (ourt of lowa. 
‘ 


id It is hereby agreed that the foregoing constitutes the entire 
record in the above-entitl d cause, and that said cause is to be 
submitted thereon. 
GEORGE CRANE, 
Att'y for Def} ‘tin Error. 
C. H. GATCH., 
Att'y for Plaintiff in Lrror. 


Endorsed on cover: Supreme Court U. S. 1887, October term. 
No. 670. Edward H. Litchfield, executor, &c., pl’ff in error, vs. 


’ 


George Cri ine, administr ator, We. “or ed rr cord. 


Stamped: Office Supreme Court U. iled Oct. 5, 1887. James 
H. McKenney, clerk. 
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This cause coming for final hearing, the 4th dav of March, 1884, 
the plaintiff appearing by his attorney, and the defendant appear- 
ing by his attorney, C. H. Gatch, was duly submitted to the court 
upon the- pleadings, evidence, and arguments of counsel, and the 
court desiring to take cause under advisement, it was ordered, with 
consent of the parties to the sui the decision of the court be 


il) 


nents of 


: 

lt is therefore ordered, adjudged, and decreed that said Edward 
K. Goodnow, plaintiff, have and recover of and from Edwin C. Litch- 
field adm listratol of Grace H Litebfield. deceased. the defendant. 
the sum of $1,752.59 and interest thereon at six per cent. per annum 
from the 4th day of March, 1884. and costs of suit. taxed at —— 
dollars, and that said claim or decree be. and and is hereby, made 


EDWARD H. LITCHFIELD, ADMINISTRATOR, &C., VS. 
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a special lien on the lands described in plaintiff’s petition, to 

14 wit, from the 28th day of April, 1873; that plaintiff have 

special execution, and that said lands be sold thereunder 
according to law. 

Notices of appeal were served on the clerk of said court Septem- 

ber 2, 1884, and on Geo. Crane, plaintiff’s attorney, September 1, 


1884. 
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1. The court erred in overruling the demurrer of defendant to 
plaintiffs petition. 

2. The court erred in overruling the motion of defendant asking 
for a more specific statement in plaintiffs petition as to the charac- 
ter in which he sued. 

3. Lhe court erred in disallowing defendant’s petition for removal 
to the United States circuit court and refusing to grant an order for 
such removal. 

4. The court erred in sustaining plaintiff's motion for change of 
venue to the district court. 

5. The court erred in holding and deciding on the final submis- 
sion that plaintiff had such interest or relation to the cause of ac- 
tion sued on as entitled him to maintain suit in his name. 

6. The court erred in holding and deciding on the final submis- 
sion that the lands described in plaint (T's pe tition were subject to 
taxation for any of the years 1861, ’2, ’5. 

7. The court erred in holding and deciding on the final submis- 
sion that the plaintiff's claim was not barred by the statute of limi- 
tations of the State of the New York. 

8. The court erred in holding and deciding on the final submis- 
sion that plaintiff was not estopped from prosecuting this suit by the 
former adjudication in the said former suit of The lowa Homestead 
Company vs. The Des Moines Navigation & Railroad Company et al. 

and others. 
15 9. The court erred in holding and deciding on the final sub- 
mission that plaintiff was entitled toa lien on the several 
parcels of land in the petition described for the amounts of taxes 
paid thereon, respectively. 

10. The court erred in holding and deciding on the final submis- 
sion that plaintiff was entitled to interest on the several payments 
of taxes made by his assignor from the dates of payments thereof, 
respectively. 

11. The court erred in holding that the payment of the taxes was 
not a voluntary payment. ) 

12. The court erred in allowing interest without any proof of de- 
mand prior to bringing of suit. 

13. The court erred in rendering any decree and not dismissing 
the bill 

C. H. GATCH, 
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GoopNow v. LITCHFIELD. (lwo cases.) 


Turspay, December 15, 1885 
These cases involve claims for reimbursement for the taxes paid 


the plaintiff and the lefendants appeal. 


i. ‘The questions in these cases ar Pree cy the same and 
require but one opinion for their determination. They are in many 
respects similar to cases already determined by this court involving 
the right to recover for taxes paid on what is known as the Des 
‘iver lands. The whole controversy is just this: The lands 


+ 


above what is known as the “ Raccoon Fork of the Des Moines river’ 
were for a long time in controversy between what is known as the 

iver nt” i the “railroad grant.” The claiman its under 
the river grant finally recovered the lands. Pending the various 
contests as to the title to the lands, the claimants under the railroad 


Lune 


erant paid large sums of money In the discharge of taxes upon the 
lands. Thev claim that. inasmuch as the claimants under the 
“re eee -_ } es el pape: 

river grant succeeded in obtaining the lands, they ought to pay the 


taxes thereon: or. what is the same thine. thev onght to reimburse 


i a ~ 
the claimants under the railroad grant for what they have paid. 
[his court has been of that opinion, and in many cases which we 
have determined arising out of these matters we have determined 
that the taxes were not officiously paid by the plaintiffs or 
17 their assignors, but that the payments were n lade in good 
faith and ought to be repaid, with six per cent. per annum 
interest from the time of the respective maaan. "The > payments 
in these cases are for taxes for the years 1861, 1862, and 1863. It 1s 


urged that the lands were not taxable for the year 1861. We had 

ine this question in the case of Goodnow v. Wells, 
ante, p. 654, decided at the present term, and we there held that the 
lands were taxable for that yea ith that decision we are 
content. 

II. The defendant moved to require the plaintiff to make his 
petitions more specific, and the motions were overruled. The pe- 
) | ‘sues as the assignee of the Dul uqguUe 
Company. ‘The assignment was In writing, 
and the same is exhibited with the petitions and made part thereof 
lt plainly appears from the petition that the plaintiff sued as trustee 
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was really between citizens of different States—that Is, that 1t was an 


action by Lween the Dubuque iV Sioux 1th Railroad ‘ ompany, of the 


State of lowa, and of the defendant, a citizen of the State of New 
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26 States court for the district of Iowa. central division. That 


our decision herein was and is that said cause was not thereby 
removed, and, under the provisions of said act of Congress, was not 
thereby removable, and that this court had jurisdiction thereof to 
hear and determine the same on such appeal, and therefore was and 
is against the immunity so claimed. 
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Supreme Court of the United States. 


EDWIN C. LITCHFLELD, Apmrnts- No. 219 
rraToR OF GRACE H. LIT‘ H- | cae 
FIELD, Deceasep, Plaintiff in Error 


EDWARD K. GOODNOW. \ 


ARGUMENT FOR PLAINTIFF IN ERROR. 


STATEMENT 


At the October term. 1868. of the district court of Webster 
county, lowa, the lowa Homestead Company, assignor of de- 
fendant in error, an lowa corporation, commenced a suit against 
the Des Moines Navigation & Railroad Company, another 
lowa corporation, and numerous grantees of the latter, 1n- 
cluding plaintiff in error, to establish title in said homestead 
compan; to the so-called “‘ Des Moines river lands,” and with 
a view to alternative relief, in the event of an adverse decree 
on the question of title, made the following allegation in its 
petition: 

The said plaintiffs have been in possession of the lands claimed by 
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them, themselves or their vendees in contract, since 1867. ‘They have 
paid the taxes thereon to the state of Lowa since, in all amounting to 
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in possession of and paid said taxes on the lands claimed by them since 


1861.to the amount of SS0.000. this defendant is ignorant and uninformed 


saved by the said complainant's said bill of complaint, but expressl; avers 
that the possession of the said lands by the said complainant and its ven- 
dees sint , is and has been unauthorized and wrongful ( 26). 

ine sult navinge, as stated, deen commenced in the adaistrict 


of Webster county was removed to the United States 
circuit court. and’ in due course of litigation this court affirmed 
the deeree of the United States cireuit court for lowa, estab- 
lishing title to the lands in the Des Moines Navigation & Rail- 
road Company, and its several grantees, and denying the nght 


or the nomestead company to recover the taxes paid. 


nt to the aiternative re- 


Wn the uestion OF compialnants rig 
, ‘Ff } j ? Hf f Val/ 
iit i : il if ci. ip 2 ' ri ; 4 sh \ - i { i F attire ts 


[It is true, in accordance with our decision, that the taxes on these lands 
were the debt of the defendants. which they should have paid, but their 
refusal or neglect to do this did not authorize a contestant of their title to 
make them its debtor by stepping in and paying the taxes for them with- 
out being requested so to do. Nor can a request be implied in the relation 
which the parties sustained to each other. There is nothing to take the 
case out of the well established rule as to voluntary payments. If the 


appellar their too great confidence in their title have risked 
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too much, it is their misfortune; but they are not, on that account, en- 
titled LO have the LAXeS Vi luntarily paid vy them refunded by the siuccess- 
ful party in this suit. 

in thi two asCs oO} the Dubuc a Nour f “ly Railroad ( 0. ps, 
we mp woes: 4 Wet ster ( OunNLY, lowa, and lowa Hom sfead Co. 


vs. same, 40 lowa, 16, the question was as to the right of recov- 
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error, from Webster county, and it was held that such recovery 
could not be had, for the reason stated in the following extract 
rom the opinion: 

lhe payments having been made vro/untari/y, with knowledge of ail the 
facts, believing that, under the law, the lands belonged to the plaintiffs, 
the mistake was one of law, and no action at thecommon law or in equity 
lies to recover the money thus paid. Page 1; 


lt will thus be seen that the sole cround upon which the 
) ht at wet ’so rar Q< te 1ort art r th » Wes ’ sr) a th > 
ricni ty recovery was denieaq was toa re pnayment or the 
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taxes had Deen Voluntary. 

In Garrigan vs. Anight, 47 lowa, 525, it was held that — 

When the title to real estate is in controversy. and the taxes thereon 
are voluntarily paid by one of the parties to the controversy, whose claim 
is afterwards adjudged to be invalid, he cannot recover the amount so 
paid from the owner. 

lhe decision in this case has never been overruled otherwise 
than by being in conflict with later decisions in the numerous 
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‘‘ Goodnow ecases.”’ of which the case at bar is one. 

In the first of these cases, that of G now vs. M fon, O7 
lowa, p. 555, prosecuted by Goodnow as assignee of the home- 
stead company for the recovery of part of these same taxes, the 
defense of voluntary payment having been relied upon, and the 
case of Homestead Company vs. Valley Railroad having been cited 
as authority, the supreme court ¢ tf lowa, very strangely over- 
- =. » tha at , ‘ " an - / ~+ he —e : hat 
woking the above quoted paragraph of the opinion in that 
case, say, in their opinion, page 560: 

We have looked in vain for anything in the statement of the questions 
involved or the opinion of the court, which tends to show with any degree 
of certainty that the right of the plaintiff to recover the taxes paid was 
in the case. 

And, more strangely still, subsequently, in Gfoodnow vs. Ntry- 
ker, 62 Iowa, 223, after having discovered the oversight in 
the Moulton case, it is said: 

Since the decision in Goodnow vs. Moulton, we cannot follow the decis- 
ion in Jowa Homestead Company vs. Des Moines Navigation & Railroad 
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recovery ot which was also claimed therein. 


. 


iT} 


the event of the 
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tthit it 
+ 


marees hac 
smountng 


‘harves were mac 


fand her husband.” 
following 1s the 


regoing and the copy of Supreme 


lowa, will constitute a sufficient statement of the cas 
show how the questions Td) | PEEciete ae argument ry: (> COTTIGC 


vital in this case by reason of the Su- 


preme (‘ourt of lowa in othe: 


CERTIFICATE. 


And now on the application of the defendant, Edwin ¢ 


ministrator of Grace H. Litehtield eased. it is certified 


rendant 


ive : 
‘ j > 
Lmned 
ft Ss ass 
; 
etn 
} V 
em € de 
~ {, 
if ; 


nd is 3 
And 
ePTre li} 


* 


by the New York statute ofl 


Tie 


es 


OO © ommpany. 
in order 


+] ; 7 
Lileht OUT 


mination of said question and was and is against the immnnity so 


ter 


claimed 


nna 


| ‘ 
’ ‘ 
ii lal ‘ i - 


claimed immunity, 


lit diately preceeding the comm«e neementol the actio 


’ ; , 
ri 11d)t Ltt 


Case ol Samuel G. 


to determine when the 


usWer. 


rad nerein. that by thea 


ered tbo pe made pa ot ‘ 7 
defendant's assignment of errors in the additional ab 
— | ; ‘ sue 4 I ’ " " 
‘ ‘ t «sh iin. sal dl ‘ itl =f ei cif if nda & & bat Tie d H Tithit LTili ’ 
) and oft : ntift the oron that 
it lel i «it iti ¢ i i | : i this ‘ 1} Lit a. % rt Tit | i tle - a s Vi as 


i} had been adjudicated against plaint- 


\ ‘ompany. by the supreme Court of 
1 the case of The lowa Homestead Company vs. Th 


this defendant and others. 


s Navigation & R vd ¢ ipany, t 
ober term thereof. A. D. 1872. to which case it was claimed that 
H. Litehtield. though not named as such in the record. was a 
dant in such sense as to have been bound by and entitled to 
. e adjudication therein. and that our decision herein was 


nst the immunity so claimed. 
ther certified and ordered to be made part of the record 
lefendant s answer and on the hearing in said cause, de 


from said entire claim and demand. because. 


the alleged cause of action not having accrued within six 


imed. 
mn. was barred 


f limitations, and that to determine whethe 
was so barred necessary to decide 
he decision of the Supreme Court of the United States, 


The Dh “ Moines Navies ation nt Reail- 
} 


it became material and 
WM nleott is. 
was a final determination of the question therein decided. 
plaintiff's cause of action accrued, and 


herein was and is that said decesion was not a final de- 


lecision 


because of our said decision that said détermination was not 


* . " > > 
Dyke RR « ae 


Chis cause coming on for tinal hearing, Edward K. Goodnow, appearing 


bv George Crane, his attorney, the said Edwin C. Litehtield, administra- 
tor df the estate of Grace H. Litchtield, deceased, appearing by C. H. 


Gatch, his attorney, and the court having duly considered the evidence, 


the issues and the argument of counsel. finds that the plaintiff is entitled 


to recover the principal sums shown to have been paid by plaintiff's as- 


signor. 


and interest thereon at the rate of six per cent. per annum from 


the time such payments were made, and that plaintiff is entitled to a lien 


upon the land described in the petition to secure the payment of the sums 


recove 
[t-is therefore ordered and decreed that the plaintiff have. and recover 


and from the defendant. Edwin C. Litehfield, as administrator of the 
if Grace H. Litehfield. deceased. the sum of six thousand one hun- 


of. 


estate ¢ 


dred and thirty-six and 37-100 dollars, and interest thereon at the rate of 


‘ed, 


SIX per cent. per annum from the th day of March, 1888, and costs of 
2 , )_ —_ 

Suit taxed al dollars 
Lnd this decree is hereby made a sp en on the following described 


> 


land from April 28, 1873, to-wit 


[t is further ordered, that a special execution be issued: and that said 

3 > » , 
HS. Oo} somuch thereof as may yes Tid > fe sold thereundet according 
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to the provisions of law. and e | eecis oT such sa e be applied ith prea 
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ment of this decree 
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trié (LeCTSTO OF Which \\ [is ~ at iié rere ' titi reat ry\ 


, _— - ‘ . * } ; 
fi ./ — \\ reegthye | i>] ryeet +i , +} r} error vas ent ried 


to nmunity from the demand The defendant 1p error, “Hd 
7 f j : 7 * , j 
. ; iitl Seedisiii ; ' (* ime i) bids fy 
4 ji ; — ' » ‘ ' 
{ LL it] _ Lvs j ii ly \\ ».) rive CONTPrOVEePSS 
nine : , | | : +, 44 . : : } : ; : 
theremn having Men. AS PuAalneitl mn error Cialtms, and, as 18 


alilewed in his answer, vetTweelh The same parti 5. and pon the 
same issue, and for the same demand, and the decision and 
judgment therein having ie iwatlnst thr validity of such 
demand, 

Necond,—The plamtitt n error claimed Immunity trom. th 
Bras 1 synset portue at 


fi 3 


i Th (>| the detendant in error, be CAUSE? 
the decision of this court in the case of Wolcott rs, Des Moines Co., 
5 Wall... 6Sl, and the Des J ¢ (bo. rs. Burr. Id., 689, the 
cause of action accrued, if ever, at the date of said decision, 
ana Wiis, therefore, ut the commencement ot this, suit. barred 
Dy the statute of limitations ot the state of New York. 

The decision ot this questiol ; anc the NECERSIT thy retor. D 
the Supreme Court of lowa, are thus stated in the certifieat 
found on page 126 of the original record: 


To determine whether or not it was so bound. it became necessary to 
e United 


decide whether or not the decision of the Supreme Court of tl 


(7. Min corr aw F thre Des Voines Narigation 


. . . , , 
States in the case of Samuel 
and Railroad fompany iriin 7 pee iplerpiinadiion ‘i bhi (pitt shion the priv 


decided ' : . ur decision herein was and ts that said 


decision was not a final determination of said question, and was and is 
against the immunity so claimed because of our said decision that said 


. i, pe > 4 
ite ferrmnmnd ‘fi? ina e sei piped? 


ly (arenes | ta Tite hh ld Wiis il prearcy ce the hie tiie stead CO. 
prcati\ Cis in such SCTISC that Siit micht elaim the benetit ot the 
adjudication, then it will not be demed that the claim of im- 
munity thereunder involves a federal question of which this 

oOurt has jurisdiction. 

Was she ct party in such sense . 

Hler lands were included amone those to which the com- 
plainant COTn pany sought to establish title in itself. Thi 
SSO.000 of taxes | aid by the company . tor repavinent of which 
as alternative ‘relief a decree was asked, included the taxes 
paid on her land. She elected, as she might, but was not 


hound to do, to unite with those who were made defendants of 


+ 


r"¢ cord in the Case. in resisting both ot these demands, She 

having thus, in facet, had a contention with the complainant as 
really and as effectively as if she had been a defendant of record, 
would she have: been bound by an adverse result ? 

The question is not whether judgment could have been 
entered up against her in that Case, hut whether had the com- 
pany, in that event of the suit, thereupon commenced precisel) 
the same character of suit against her as to her lands and her 
share of the taxes only, she could have been heard to say that 
she had noi already had her day in eourt. 

If Grace H. Litchtheld was in such sense a party as to be 
bound by the judgment, it can make no difference that the 
question whether or not she was such party is not a federal 
question. Plaintiff in error cannot be deprived of the immnu- 
nity of his intestate as a Party because the tact that she was 
aiso a party, was shown by other than the usual record evi- 
denee, and a question of law was raised as to whether or not 


the evidence rehed On Was sutheient. 
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s 
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In Robbins, 4 \ 


674, stating the rule generally as 


f hientdo i: 
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parties of record are bound by ute 


Persons notified of the pendence 


interested, must exercise reasonable d 


instead of doing so. th 
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ay \ 
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and if. 
knowledge which thev know 


are at ia € 


they cannot subsequently | 


quences which their own conduct 


nf One 


One who is benetited by UI 
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mound ry 


et 5 
mii LY 


notice. is to be regarded as a 


appear therein, and he is | 
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(nd that— 


No particular form of 1 


rally or in writing. 
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The first ot these pre 


by the eourt below in an Inst 


( (>t) preter = 4, a sit\ 


Ourt, 


The instruction clearly announce 


ant so bound, he must be found to | beel 
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case he would be bound, though bi 
We understand the inst 


action. 1 
aie re) cdi 


tion was prosecuted im whole o 


S Te) 


share in the fruits of the judgment. 
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by 


terest. and in that case is bound 


the corres 


think there can be no doubt of 


‘yy 7 
as . 


such an interest in the matter invo! 
the Mt. Pleasant bank for settlement! 
the matters adjudicated therein 


Wiis claimed mm arvument 


It 


when 


parties Oy] 
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persons reat 
adjudication 


lf 


\\ ho are, thiat the 


inure to their benefit. 
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indgment 
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hen persons other than 


TAL ation. “il\ 


in which thev are directly 


their 
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Interest, 
oT 


efiicientiv. 


in protecting thel 


eves to the means 


nable them to act 


around and evade the conse- 


nce have superinduced., 
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although | 


nent rendere 


TY to hold defend 


InLerest, 


In such 
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1a party in 


ere not used as a party the 
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mean this: aAr- 
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if he were Lo 


tendant’s henéfil. 
be regarded as a party 
rendered th 
of the 


and entrusted } 
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tness rule. he 
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pped to deny 


action 
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he will De ePSTO 


binding 
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not also be DbOUNG IT the subs quent suits between bDilnsell ana 


the COMULOL adversary in the tormer suit / It in the former 


ease he is bound because of his interest in the subject matter 


1 


of the litigation, and his opportunity to be heard, why should 
he not tor the same reasons be bound tn the latter case? \Irs. 
Litchtield was not simply interested in the questions of law 
involved in the homestead companys suit—the title to her 
land and, alternatively, her share of the taxes paid, were 
claimed in the same manner and terms as were the title and 
shares of the defendants named in the bill, and she was 
thereby led to’ assist in the defense of the suit.—was. in tact. 
represented by counsel emploved by her agent, and contributed 
her proportionate share of the expenses of the litigation. 
\W 


ties and those: who on aceount ot privity were lable over to 


hile the Cp Une stion has most frequently arisen hetween puair- 


them, cases are not wanting in which the subsequent litigation, 
as in this case; hus been between one not a party to, but who 
assisted in the prosecution or defense ot the prior suit. and the 
adverse party In that suit. 

In Ntoddard. rs. Thompson, 31 lowa. 80. the material facets. 
briefly stated, were as follows: Thompson having wrongfully 
obtained possession of a note belonging to Stoddard made by 
one Wilson. and commenced suit against Wilson for its collec- 
tion. Stoddard emploved eounsel to detend the action, agreed 
with Wilson to pay the cost of defending, and was a witness in 
the case. The detense set up Was that Stoddard, and not 
Thompson, was the owner ot the note. Judgment on this 
issue was rendered in favor of Thompson. Stoddard subse- 
quently commenced the suit, the decision in) which 1s here 
cited, against Thompson and others, to enjoin the collection Dy 
Thompson of ‘the Wilson judgment and certain other notes 
obtained by him ot Stoddard at the Same time and under the 
Same circumstances that the Wilson note was obtained. lle 
was held entitted to relief asked as to the notes, but not as to 


the judgment.. The court, in the opinion, page 82, referring 


to the 


Issue as TO 


thie former suit. sit\ 


e 


ied in favor of Thompsui. and plaint- 


The issue thus made was determi! 


i s] ; } +1 ] Tv | , 
the suit, is bound by the adjudication. 


iT. Stoddard. though nota party if) 


(one who. though nol if party, defends o1 per ~~ Ht ites an action hy emplouing 


COUNSE t. paying COSTS. and hy don af i rue ty ih, reat j ae uaually done j fj sf 
party. is bound by the judgment rendered therei 

su 4,8 eo , , 

Phis, i will Y/Y seech, Was a Case Il \ i’hh There Was Not and 

‘ould bh: nestiol P reset » Kabhi meee 

COUT not have been any questo! OF pPrivitV or HabdDlLItv over. 
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he subsequent suit Was not. as 


’ ° ’ 
rhe parties who had a cCoMmiion wate 


, 
iP t ye ~ 


[t Is not the tact ot the privity Or thie partie s to the 


quent suit, with respect to the subject matter of the prior one 


that makes the adjudication binding. uit the 
opportunity to do a0). 


notice and actually taking puairt, or | 


in the prosecution or dletense ot 
if. as seems To he well settied. narol e*\ dene 1s admissible 
to show what Wis the matter or 1S8stie aut (| lt) al former SUIT. 


which is oftered in evidence in a subsequent 


: ’ a 
trom the record—see Asng 


the judgment i 
suit, when that fact does not appeal 
rs, Chase, 15 N. H., 9 and Miles rs. Caldirll, 2 Wall., 35—it 


ought to be admissible to show also by parol who of the parties 


in interest were actual contestants in a tormer suit, the iudgment 


in which Is ottered in eviden i in “4 subs quent suit, wher the 


names of anv of them are not shown | he reeord 
—_— , — ; 
Phy question por which. i the AS&rvKe! ase. referred To 
. ’ , : " .< e e 
my the statement. The detense *) fhe stutute of timitations 


turned, Wiis, whether the cnuse OF ACTION acerued iit the late . 


rion 


ot the respective pavinents ot thre TaNOCS, O| when thi (I cs 
of title Wis finally determined D>) the deeiion of this court 


: : : . > ° 
hide? The sO-calle a rive) 


as between the claimants respectively, 
land and railroad erants, and, if at the date of the final deecis- 


: : ° " 
‘ ta*c* TST aT} ri The CHiSsSOsS OF 


ion ot that question, whether or not tl 


| ° 


Woleott and Burr. 5 Wall. svpre. was such final determination. 


Hlow th question assumed that Torin Is shown by the extract 
trom the opinion in the ease, coped into the foregoing state- 
ment 


ryy ° ’ * } ° : : 
he Court Hay liv thus mn etter tC ride the cpu stron of defend- 


ant’s liability to depend upon the time of * the termination of 
the litigation Dy which the tithe was adjudicated to be in de- 
tendant,” thi ultimate and precise question as shown by the 
certificate, as above quoted, upon which the case and defend- 
ant’s liability turned was, whether or not the decision of this 
court in the eases of Wolcott and Burr was a_ final 
adjudication: of the question of title therein passed upon; 
in other worls, upon the effeet to be eviven to a decision of this 
court. While, in terms and immediately, immunity was claimed 
under the statute of limitations, vet the ultimate and essential 
ground upod which the claim must be allowed, if at all, was 
that, according to the true interpretation and effect of the de- 
cision in the cases just named, a cause of action thereby and 
of that date ‘accrued to the defendant in error. 

Plaintitt in error maintained that the decision in these 
CHSeCS WAS firsal, while the court held that the question was not 
finally decided until 1873, meaning in the cases of Wi//ans rs, 
Baker. li Wall.. 144. aud Homestead Company rs, Vall ‘] Pail. 
road, Id. 1535, and, so holding, necessarily held that the action 
was not barred. From the contrary holding it would have as 
necessarily followed that the action was barred. There was 
ho question requiring il construction in any respect of the New 
York statute of limitations, nor was its application to the case 
dependent upon any controverted fact proposition. — The 
real and only question, therefore, was, whether or not the 
decision of this court in the Wolcott and Burr eases was final 
in such sense as that, according to the rule or doctrine laid 
down by the Supreme Court of Lowa, a cause of action then 
acerued. That decision was made in cases to which, by inter- 


vention, the assi@nor of detendant in error was a party, as will 


alll 
i 
} 
~~ 


be seen by reference to the record, pages SS—100. That the 
homestead COT Panny must be treated as having been a party 
to the Wolcott and Burr cases for the purposes of this ques- 
tion, is further evident from the following taken from the opin- 


ion of this court in Wiliams vrs. 3B 17 Wall... 144. referring 


to a complaint of collusion between the parties in the Wolcott 
’ . } . ' ; 

and Burr CUSCS, and the claim raat tor that reason tit should not 

be treated as an authoritative adjudication. On pages Lad—2. 

the court saves: 

We must be permitted to question both the taste and legal competency of 
testimony offered in an inferior court to show that a decision in this court 
was obtained bv fraudulent devices. when that decision is nol relied on as 
evide pie’ or ‘tiny fact or pleaded (‘in sfopple. iat merely hecause i ynety OF 
re fe rred lo as settling ‘7 principle of law (‘ipep i thy her the cmae at bean. 

There is in the record of that case as it remains in this court suflicient 


“; 


answer to this objection to the OpInion @¢s i authori yon the law im (his 
case. The writer of this opinion, though then a member of the court, de- 
clined to take any part in its decision because he had been of counsel for 
the navigation company in a general wav. and did not know how far he 
might have been engaged in that case. But when it was submitted on 
printed arguments on both sides he saw at once that the legal propositions 
involved did affect materially the title of several railroad companies in 
lowa to the lands in question, and he felt it to be his duty to call the atten- 
tion of those of his brethren who must decide the case to that fact. On 
this suggestion an order was made that those companies be notified of the 
pendency of that suit, with liberty to intervene and be heard on the ques- 
tion in which they were interested. Thev did intervene, the case was 
postponed for over a year, and several arguments were submitted in favor 
of the railroad COTRPAanles by able counsel o the we ry question rome unde) 
consideration, and an order was made in Ling all parties interested to do 
so. It was after a fuil consideration of all these arguments that the 
decision was made. But there was an additional security that the court 
would carefully consider the question, in the fact that there was sub- 
mitted at the same time the case of Burr rs. The Des Moines Navigation 
ct Railroad Company, ona similal warranty of title. Now. though both 
suits were decided in the circuit court for the southern district of New 
York, they were decided by different judges, and the decisions were in 


conflict. This of itself would demand of the court a careful considera- 


tion of the point of difference which was the very point now under con- 
sideration. ; . 

Whatever, therefore. may have been the design of the original parties 
to the suit of Wolcott rs. The Des Moines Company, it is clear that the 


14 


question here involved was argued fully by parties deeply interested on 
both sides. and received the attentive consideration of the court, and as 
an authoritative exposition of its views is entitled to the same weight as 
other wel! considered Cases. 

The Wolcott—Burr decision has repeatedly been reaffirmed, 
and the court in Homestead Company rs, Valley Railroad, V7 
Wail., on page 162, thus reters to It: 

The main question involved in this case is the question of the title to 
the Des Moines river lands which was seftled several years ago by the 
decision in the cases of Wolcott and Burr and in the subsequent and unre- 
ported case of Riley vs. Wells adversely to the title set up by the appel- 
lants. At the present term of this court the principles involved in these 
decisions have been reconsidered and reaflirmed. 

The question here Is. \\ hetber, Upon the question whether or 
not the decision in the Wolcott and Burr cases was such tinal 
determination of the question of title, as that a cause of action 
then acerued, the decision ot the State court Is final. or W hether. 
being a question as to the proper interpretation and eftect of a 
decision of this eourt, it is ii ‘tederal question ” within the 
meaning of the act of CONnLPess. 

It is respectfully submitted that upon this point the case is 
within ‘the principle ot the following decisions of this court: 
Dupassew UN, Rochereau, 2] Wall. L130. in which on error to 
the Supreme Court of Louisiana this court took and exercised 
jurisdiction to determine whether or not, upon a question of 
the order of priority of hens, the decree of the state court 
foreclosing il mortgage, accorded due toree and ettect to a 
decree previously rendered in the United States circuit court 
for that state foreclosing another mortgage on the same 
premises; and in Embry rs. Palmer, 2 Supreme Court Re- 
porter, 25, in which it was held that this court might, on error, 


review; the judgment of the Supreme Court of Connecticut 


enjomning the eolleetion ot i judgment rendered by the 
Supreme Court of the District of Columbia. 
While in terms the certificate states the question to have 


been whether or not the decision in the Wolcott case was a 


aia Ah hans 


frival decision ot the question of title. 1t 1s obvious that it 
could only have been. whether or not, tlpon the theor ot 
that court as to the nature of the implied promise and the 
condition upon which a suit could be brought, it was such a 
decision of the question as gave To the detendant in error an 
immediate right of action pon it. 

The defendant in error having been a party in such sense 
and manner, certainly, as to be concluded by the adjudication, 
the decision was necessarily final, unless and until in some 
manner reviewed and set aside by this court, of which having 
been done there is no pretense. The Supreme Court of lowa 
rust theretore necessarily have held that the question ot title 
was not one of the questions decided in the Woleott and 
Burr cases, as otherwise it must necessarily have held a cause 
Ol] aetion to have then accrued and to have been barred long 
betore the conimencement ot this suit. The question theretore 
in reality was, whether or not the question of title was deeided, 
and not as To its being or not being hnal. Llow long must the 
defendant in error have waited to find out whether or not the 
decision was final and gave it a right of action? Was it to wait 
until the commencement of another action, and if such action 
had never been commenced would trie decision have never he- 
come final’ Truly, error is the most prolific of mothers. W hat 
a bre od has come ot the original one oT taking il devious by-wal 
in the case of Goodnow rs. Moulton, s (pra, Instead of tollowing 


the plain and eentury beaten pathway of Homestead Com- 


piisit ms, Vall, ij Railroad. Nef pr eT. and (7A Pigh re, A niaht. 47 
j . j ' : 


r 


lowa. 2d. with respect to the law Ot rotuntary pavinents. 
C. BH. GATCUn. 
, : Pla un y) ke 


SUPREME COURT OF THE UNITED 
STATES. OCTOBER TERM, 1884. 
NO. 942. 


EDWIN C. LITCHFIELD, Adm’r of 
GRACE H. LITCHFIELD, Dec. 


Pe y “™ 
E2yF th E: ry OT 


ainp- 
On Error from 
Supreme (‘ourt 


of low a. 


Vs, 
EDWIN K. GOODNOW, Defendant in 
Error. 


Reply to Plaintiff's Argument on Motion to Dismiss Writ 
of Error. 


C. H. Gatcu, for Plaintit? in Error. 


GEORGE CRANE, for Defendant in Error. 
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SUPREME COURT OF THE UNITED 
STATES. OCTOBER TERM, 1884. 
NO. 962. 


KDWIN C. LITCHFIELD, Adm’r of 

GRACE H. LITCHFIELD, Dec. P/ain- . 
oe On Error from 

: i | Supreme Court 

of Iowa. 


Vs. 


EDWIN K. GOODNOW, Defendant in 


Error. 
C. H. Gartcu, for Plaintiff in Error. 


(FSEORGE CRANE, for Defendant in Error. 


Repiy to Plaintiff's Argument on Motion to Dismiss Writ 
of Error. 
I. 


‘She adverse counsel claims that Mrs. Litchfield was in 
effect a party tu the Homestsad suit simply because 


rst. Her lands were discribed in the petition, 


2nd. The plaintiffs alleged in the petition the payment by 
them of all the taxes assessed upon all the lands, and 


3rd. She contributed her share of attorney’s fees for defend- 
ing the suit, There is nothing else referred to as connecting 
her with the case, that these are wholly insufficient, cannot be 
doubted 


a 
she paid her Share of the expenses simply dbecause she was 
: 
she ~ 
e 4 —" a ; =. + . 5 »* ; . . . ® 
interested nm Similtal Q ut SUIOD OF iaWw and rac ? She had no in- 
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Det if LICL Cas iry 7 : s % Ve ae% ' \\ Siiay oe bak ict tis ‘ i (i La ¢ 
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payment Of the taxes (hereon. As the pleaangs stood ev1cenct 
~f these essential TactS would have en entirely mnadmissavie. 


None ot the defendants were labile tor her taxres, and hence they 
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Another ground on which piaintif! in error claims jurisdiction 
for this court is that the state court held that the decision in the 
Woleott and Burr cases in 5 Wall. 581 was not such a final de- 
termination of the rights of the tiomestead company to the so 


called Des Moines river lands. as to cause the statute of limita- 
: It was insisted by the 
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tions to Degin to Operate at that dale, 
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nlainutt in error that after the decision tn those cases, the litiga- ’ 
ion by the Homestead company was carried on in bad faith, 
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ana that the payment of taxes thereafter was officious and that 
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yereTore he cause of action, 1f wny existed, accrued at that 


Of course this simply raised a question as to the proper con- 
struction to be given to the statute of limitations of the state 


be oiven to the { 
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of iowa, and not as to the effect that was to 9 
judgements in those cases. lo apply the Dal of this statute, the 
court was required to determine how and at what tume the 
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n accTUeG. in delermipning this quesuion, the state : 


ourt a Wied a matite ' land not | federal coonizance F 
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company never had or even claimed to have any interest in 
those suits or in the lands in controversy therein. Hence there 
can be no pretense that full and complete eflect was not given 
to the judgments in those cases. In the case at bar the state 
court was inno sense called upon to give effect to said judg- 
ments, and hence a refusal to do so was not in any manner pos- 
sible. The question presented for the determination of the 
state court was whether the cause of action accrued when the 
decision in the Welcott and Burr cases was rendered, or when 
the opinion of this court was delivered in the lowa Homestead 
suit, which was the termination of all dona fde litigation about 
the title to the lands. When a cause of action accrues under 
the statutes of Iowa, or when the statute of limitation begins to 
run is necessarily a question for the determination of the state 
and not of the federal courts. 


Whether the htigation was carried on in good faith after the 
decision in those cases or not is a matter dependent upon gen- 
eral law, and to no extent raises a federal question. All of 
which is respectfully submitted. 
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BRIEF IN REPLY 
L. 
In answer to that part of our opening argument in which it Is 
claimed that defendant in error is estopped by the adjudication in 
the case of /lomestead ¢ OM Panty ts, y ) Rarlro vd, li Wall., 


173, it is objected that that adjudication was void, for want of 
jurisdiction, the alleged want of jurisdiction consisting of the 
fact that all of the defendants in the former suit were not citl- 
zens of a different state from that of which the plaintiff was a 
eltizen. 

After the cause was removed to the United States circuit 
court, the plaintiff Homestead Company, October, 23. LS70, as by 
leave of court and consent of counsel,” amended its petition 

Fol. 27). Previously to this, but after the removal (31-32), 


it stipulated that the answers of certain named defendants, in- 


By. 
ELSE alba Se 


Pee Sot ae 5 


Sa ht as 


| and taken as the answer of 


ciegte ndants he rm in. When the Cnuse CnmMe on for 


, : : ' , 
eourt t stipuinted as tO What Gguestions tif 
: _ 
’ >? ’ +} “57 77 ’ ied ' | " ] * ~t ’ 
mii 1} , wee the rf should not ~ DOCNPU Upon 
an | 33). and the decree of the court recited that on the 
ely = sec and Withrow 
‘ " . ‘| 7 :) y . ; ] 
4 . cL] or ANG Cie 'T I mt COUT. a written StuIpuia 
5 :, , , - . , 
{ . i. nmnwhich it jomed wita the other derenaants, OV 
a . , 
’ 5, r things, stipulated as Tollows 
= - r 
1 os } ' ' 4 - =i! . ( Wi COLT 
i f : \\ | \l Li t t ira HS .napman i rc 
this Wade and John Strvker, ea nd all of whom 
’> 
: New \} : it Des M s Naviga nand Ratlroad 
‘ ) t:] ‘ ~~ | ? 17 i | oe rhe | oie: i] iseveri 


} - 

: stipula nd agreed tl the answer of defendant William 

, 4 . *,. } ’ , > 3 +} + } : : | ‘ : : " 
b. Wi eS. ned DV him. WILh the necessary Changes and VATLALIONS, to 

: —_ , — — aie rr. ’ .¥ _% i » "7. : ‘ sofar . + ot Mhiant 
ail +4 it a ae | oti bP i DPE LT CRETTA LERMLPELULILYV' PELL EL OES CL UCLCTIAGALIUS itili- 
\ } r Pad val key} 
elt. V Kaiwin ¢ Litchfield, Edward Wade and John StUrvKer, 


] ‘ Y " ; , ir ] . + : 7. <>] 
Des Moines Navigation and Raltlroad Company. shall be taken. 


eee 


endants herein 


— 


— 


And. tinallv. after the ease came into this court. it again stipu 
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It would certainly be most remarkable if, upon such a record, 
after final decree in this court, the validity of the decree could 
be collaterally assailed and treated as a nullity. Without going 
into an elaborate discussion of the question, we are content to 
submit it upon the following authorities. 

ln Skillern’s Exe'’rs vs. May's Ee'rs, 6 Cranch., 267, it was 
eld ‘Too tate to qui stion the jurisdiction of the ircuit court 
after the cause has been sent back by mandate 

Fhe case came to this court Upon the following certificate of 


division 


In this case a final decree had been pronounced, and by writ of error 
removed to the supreme court, who reversed the decree, and after the 
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in brought up on a second appeal it is then too 
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page 424: “ lhe want of jurisdiction is a 
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judgment of the court below on it would have been reversed upon motion 
for the want of jurisdiction, on the face of the record, the defect having 


, 


? 7. hy ‘ : a ? ‘ : ’ a | ’ | a + 4 Y 
ost ped the not it ‘ . Line COUT ana ‘ ] ' a6 sti. and Line COUT hav! ik 


acted upon its merits, it determined that its decree should be executed 
‘he reason for its judgment, no doubt. was that the motion to dismiss 
j ’ 


tbe case In the court below for the want ol irisdiction. after it had been 


. 


before the supreme court by writ of error and had been acted upon, 


' styl : . } By ; } ' nt stoi ‘ 

would have been equivaient had It been allows d to a decision that 

the judgment of this court might be reviewed when law points out no 
" " . " ; : 3 . . ; sae? 

mode in which that can be done either by this or any other cou 


- , . * * 
\ tion to dIsMISS a se from wa proper citizens the 
y , ’ } . i. ; +} e ? : ts r r > ‘ - " 
. : i ' \ : a.“ aacbiat «i : wa <4 © «4 eiat -~ aa Ne 1) > "Sia 
, ' 
} } ‘ 
i. iCieises 
yf : : ’ 
i \ ‘ s&s 4 “li\. : io. © S os 
» 
, . " 
; : ~ + Ne sa VPA 4° i : ac 
1 _ \ I , in iit a ement \l . . até 
>) >> + 
. ' SS LEC _ . Le it il t _ : ne (riai upon P THeTILS 
7 
. . ’ } ; " >) . ' +}, tte 
if a plea in abatems bn ed W g ssue the latter waives 
? f.irTrma \Wi > v"! ~ » 7 %. a>? > ‘ } 1 4 t ) - by ryte? . 
Lie rhe! ‘ \ en i LOMA ‘ 1 Upon ci ieTi « 
. ’ reba f oh . +} ‘ Fss?> ? yf *) > 3) . ’ let Fs ead sane ? ’ : > 
: P’StS tii iif {it i ccttit : ' : ' 1it LtLeiist LrhUSt ef 7c 
. ’ " oe . 
‘ " ’ . ° hm, " ’ » ‘, et . } " ' -_ . 
sented by plea or demurrer and not by swe rhe court below pro} 
| : >, ¥ ’ 
erly overruled the n 


Upon the question as to when and how far this court will 
consicde r and determine questions OTF state or common law. ‘s for 


purposes which involve questions giving it jurisdietion,” we here 
refer to the following additional authorities 
Martin vs. Hunter, 1 Wheat, 304, was an action of eject 
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trary; and In that case the party is entitled to the penefits intended to 
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vV question is whether fy the 
‘s Maryland the property was completely confiscated 


‘‘before the treaty of peace. If it was, the treaty does not 
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‘‘treatv of peace we admit that it cannot now be confiscated. If 
‘it was confiscated the treaty does not apply.” 
Referring to which it ts said in the opinion, page 304 ; 


[t is contended by the defendants in error that the question involved 
in the case turns exclusively upon the construction of the confiscation 
laws of the state of Maryland passed prior to the treaty of peace, and 
that no question relative to the construction of that treaty did or could 
occur. That the only point in dispute was whether the confiscation of 
the land in controversy was complete or not by the mere operation of 
those laws without any further act done. 


